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I.  THE  NATURE  OF  PARTNERSHIP 

1.     General  Explanation 
STORY  CASE 

Louis  Adcock,  owner  of  a  plumbing  business,  had  in 
his  employ  Nels  Johnson.  Adcock  made  this  offer  to 
Johnson:  Johnson  should  put  $1,000  in  the  business 
for  which  he  should  receive  one  third  of  the  profits  and 
an  increase  in  salary  to  $150  a  month ;  also  he  was  to 
be  foreman  on  all  jobs.  The  contract  was  drawn  for 
five  years.  Johnson  accepted  this  offer  and  began  to 
work  upon  this  basis.  Soon  after,  while  engaged  in  a 
plumbing  construction,  Howard  Baker,  an  employee, 
was  severely  injured.  He  brought  suit  for  damages 
against  both  Adcock  and  Johnson,  as  partners.  John- 
son maintained  in  defense  that  he  was  acting  only  as 
an  agent,  and  since  there  was  no  carelessness  on  his 
part,  he  was  not  liable.  Liability  depends  upon  whether 
Johnson  is  an  agent  or  a  partner,  as  determined  by 
his  contract  with  Adcock. 

RULING  COURT  CASE 

Phillips  vs.  Phillips,  Volume  49  Illinois  Reports, 
Page  437. 

About  twenty  years  before  the  bringing  of  this  suit, 
John  Phillips,  with  his  family,  moved  from  Scotland 
to  this  country.  At  the  time  he  was  a  very  poor  man. 
He  was  a  wood  turner  and  made  a  very  humble  begin- 
ning in  that  trade  when  he  arrived  in  America.  He 
had  four  sons,  all  of  whom  worked  with  him  in  his  bus- 
iness. His  business  prospered  and  he  eventually  be- 
came a  very  wealthy  man. 
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This  suit  was  brought  by  one  of  the  sons,  with  the 
claim  that  there  was  a  partnership  existing  between 
the  father  and  the  sons,  in  respect  to  the  business  in 
which  they  had  been  engaged.  In  this  suit,  the  com- 
plainant asked  for  an  accounting  of  the  profits.  It  was 
contended  by  the  complainant  that  there  was  a  part- 
nership because  the  sons  had  continued  in  the  business 
even  after  they  had  become  of  age,  and  had  never  re- 
ceived any  compensation  in  wages  for  their  services. 
It  was  also  contended  that  the  public  had  come  to  be- 
lieve that  the  business  was  carried  on  by  the  father  and 
his  sons  as  partners.  On  the  other  hand,  it  was  con- 
tended by  the  defendant,  the  father,  that  he  never  had 
intended  that  the  sons  should  be  his  partners  during 
his  life ;  he  showed  that  it  was  the  custom  in  his  native 
land,  Scotland,  for  sons,  who,  as  minors  had  worked 
for  their  parents,  to  continue  upon  the  same  basis  after 
they  became  of  age. 

Decision :  As  between  alleged  partners,  it  is  a  ques- 
tion of  what  the  parties  intended;  what  the  public 
thinks  is  not  material  in  determining  this  question  be- 
tween the  parties  themselves.  The  evidence  in  the  case 
showed  that  the  father  did  not  intend  that  the  busi- 
ness should  be  carried  on  as  a  partnership  business ; 
consequently,  there  is  no  partnership  and  the  com- 
plainant has  no  right  to  an  accounting. 

Chief  Justice  Caton,  in  delivering  the  opinion  of  the 
Court  said:  *'It  must  be  remembered  at  the  outset  that 
this  is  not  a  controversy  between  a  third  party  and  the 
alleged  members  of  the  firm.  Parties  may  so  conduct 
themselves  as  to  be  liable  to  third  persons  as  partners, 
when  in  fact  no  partnership  exists  as  between  them- 
selves.   But  as  between  the  parties  themselves,  the 
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relationship  depends  upon  their  intention  as  deter- 
mined by  contract.  No  partnership  contract  is  shown 
in  this  case.  Therefore,  it  was  decided  that  the 
plaintiff  was  not  entitled  to  an  accounting. 

EULING  LAW 
Story  Case  Answer 

Partnership  is  a  legal  relation  between  two  or  more 
competent  persons  created  by  an  expressed  or 
Jmplied  contract  between  them.  The  relation  contem- 
plates the  union  of  their  capital,  property,  labor,-  or 
skill,  to  be  managed  and  used  for  their  common  profit. 
Both  the  subject  matter  and  the  use  must  be  legal, 
else  the  normal  rights  and  duties  of  each  partner  will 
not  be  recognized  or  enforced  by  the  courts.  This  re- 
lation, generally  termed  "Partnership*',  is  often  re- 
ferred to  as  ''Copartnership",  and  is  sometimes  called 
the  "Firm."  Members  of  the  relation  are  called 
"partners"  or  "copartners." 

Since,  in  the  Story  Case,  Johnson  contributed  cap- 
ital to  the  business,  furnished  his  labor  and  skill,  and 
expected  to  receive  a  share  in  the  profits,  he  would  be 
considered  a  partner  by  the  Court.  The  fact  that  the 
relation  was  not  definitely  called  a  partnership  does 
not  alter  their  implied  intention,  as  evidenced  by  the 
terms  of  the  contract. 


2.     Distinguished  From  Other  Relations 

A.     Partnership  and  Non-profit  Associations 

STOEY  CASE 

Henry  Piper,  James  Edmondson,  and  ten  others 
formed  a  society  at  the  University  called  the  Strut 
Club,  organized  for  the  purpose  of  staging  and  acting 
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dramatic  plays.  At  one  of  the  meetings  of  the  club,  it 
was  decided  by  a  nnanimous  vote  that  Amos  Brown 
should  be  employed  to  train  the  members  for  a  play 
which  they  planned  to  produce.  It  was  agreed  to  give 
Brown  $200  at  the  conclusion  of  the  performance. 
Brown  coached  the  players,  but  when  the  final  produc- 
tion of  the  play  proved  a  financial  failure,  Brown  could 
not  collect  his  money.  He,  therefore,  brought  suit  for 
the  amount  against  Piper  and  Edmondson,  who  were 
financially  responsible,  alleging  that  they  were  part- 
ners in  the  business.    Can  Brown  recover  in  this  suit! 

ETJUNG  COURT  CASE  No.  1 

Burt  vs.  Lathrop,  Volume  52  Michigan  Reports,  Page 
106;  Same  Case,  Volume  17  Northwestern  Reports, 
Page  716. 

The  several  defendants  in  this  case  organized  an  as- 
sociation for  the  purpose  of  resisting  patent  suits,  con- 
testing the  right  of  the  defendants  to  use  certain  hard 
rubber  material  in  dentistry.  The  rules  of  the  associa- 
tion required  that  each  member  should  pay  $5  into  the 
treasury,  and  to  pay  such  assessment  as  should  be 
levied  from  time  to  time.  In  pursuance  of  the  power 
given  by  the  association,  the  officers  of  the  organiza- 
tion employed  the  plaintiff,  Burt,  as  an  attorney,  to  re- 
sist the  patent  suits  above  mentioned.  He  defended 
their  interests  in  Court  but  was  unable,  when  his  ser- 
vices were  completed,  to  collect  the  amount  due  him. 
He  brought  this  action  against  the  defendants,  alleg- 
ing that  they  were  jointly  liable  for  the  services  ren- 
dered, upon  the  theory  that  they  were  partners. 

The  Court  held:  ''"We  can  find  in  this  arrangement 
nothing  analogous  to  a  partnership.     There  was  no 
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common  business,  and  nothing  involving  profit  and  loss 
in  a  business  sense.  No  one  was  empowered  to  make 
contracts  binding  upon  the  subscribers  personally,  and 
no  one  was  to  be  liable  except  for  assessments,  nor 
even  for  those  except  as  he  saw  fit  to  pay  them  to  keep 
his  membersliip.  It  was  nothing  more  than  a  combi- 
nation which  may  have  made  the  parties  in  some 
respect  responsible  to  each  other,  but  which  did  not, 
we  think,  authorize  any  contract  with  third  persons 
which  should  bind  any  member  personally  beyond  his 
assessments.'* 

Accordingly,  it  was  held  that  the  defendants  were 
not  jointly  liable  for  the  debt  in  question;  therefore, 
the  plaintiff  was  entitled  to  nothing  from  them,  on  the 
basis  of  a  partnership. 

EULING  COURT  CASE  No.  2 

The  Queen  vs.  Rohson,  Volume  16  Queen's  Bench 
Division,  Page  137. 

In  England,  prior  to  the  time  when  the  present  con- 
troversy arose,  there  was  a  statute  which  provided  a 
certain  punishment  for  persons  who  embezzled  money 
from  a  copartnership.  The  prisoner,  Robson,  was  in- 
dicted and  convicted  under  this  statute,  charged  with 
having  embezzled  money  from  the  Young  Men's 
Christian  Association,  of  which  he  was  a  member. 

He  contended  that  the  Young  Men's  Christian  As- 
sociation was  not  a  copartnership  within  the  meaning 
of  the  statute.  If  his  contention  were  right,  then  the 
conviction  could  not  stand  under  this  particular  stat- 
ute, and  other  procedure  must  be  adopted. 

It  developed  at  the  trial  that  the  Association  was 
formed  for  the  purpose  of  extending  the  ''kingdom 
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of  the  Lord  Jesus  Christ  among  young  men  and  the  de- 
velopment of  their  spiritual  life  and  mental  powers.*' 
Any  one  was  eligible  to  membership,  upon  election  by 
a  majority  of  the  other  members,  provided  such  person 
was  of  good  moral  character.  The  property  of  the  As- 
sociation was  vested  in  trustees,  who  became  members 
by  being  appointed  trustees.  It  further  appeared  thait 
the  Association  had  raised  money  to  build  a  ball  as  a 
meeting  place;  all  but  a  small  amount  had  been  paid; 
the  prisoner,  Robson,  had  raised  the  balance  but  did 
not  accoxmt  for  it  all. 

Decision:  This  Association  is  not  a  partnership 
within  the  meaning  of  the  statute.  It  was  not  organ- 
ized for  pecuniary  profit.  Lord  Coleridge,  Chief  Jus- 
tice, said  in  part :  "It  seems  to  me  that  this  conviction 
cannot  be  supported.  I  cannot  find  any  authority 
throwing  any  doubt  on  the  accuracy  of  the  passage  in 
Lindley  on  Partnership,  which  makes  the  participation 
in  profits  essential  "to  the  idea  of  partnership,  and 
states  that,  although  in  former  times  the  word 
'copartnership'  was  used  in  the  sense  of  'co-owner- 
ship', the  modern  usage  has  been  to  confine  the 
meaning  of  the  term  to  societies  formed  for  gain."  It 
was  accordingly  decided  that  the  conviction  of  the 
prisoner,  under  this  particular  statute,  was  unlawful 
and  could  not  stand. 

EUUNG  LAW 
Story  Case  Answer 
In  defining  the  relation  of  partnership,  it  is  said  that 
it  is  the  union  of  capital,  property,  labor,  or  skill  of 
the  parties  for  their  common  profit;  and  by  this  is 
meant,  that  the  union  is  for  the  purpose  of  making  pe- 
cuniary profit.    There  are  numerous  instances  where 
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persons  may  join  in  a  common  enterprise,  but  with  no 
aim  of  making  pecuniary  profit ;  they  may  join  together 
for  social,  charitable,  benevolent  purposes.  In  the 
instances  mentioned  no  relation  of  partnership  arises. 
As  between  themselves,  their  rights  and  duties  depend 
upon  their  contract. 

In  the  Story  Case,  Piper  and  Edmondson  were  not 
partners  with  the  other  active  members  of  the  club,  be- 
cause the  club  was  not  formed  for  the  purpose  of  finan- 
cial gain.  In  cases  like  this,  however,  where  a  group 
is  active  for  a  non-profit  purpose,  those  who  take  a 
part  in  making  a  contract  with  third  persons  are  liable 
as  principal  contractors,  and  suit  should  have  been 
brought  directly  on  an  individual  contract  against 
Piper  and  Edmondson,  or  against  others  who  took  an 
active  part  in  the  club. 


B.     Partnership  and  Corporation 
STORY  CASE 

John  Simpson  and  nine  others  entered  into  a  con- 
tract for  the  formation  of  a  company  to  transact  a  real 
estate  business.  It  was  agreed  that  there  should  be  a 
capital  of  $10,000  and  that  each  man  should  subscribe 
for  ten  shares  at  $100  each.  It  was  also  agreed  that 
any  one  might  sell  his  interest  to  a  stranger.  The  com- 
pany was  formed  in  accordance  with  this  contract,  offi- 
cers were  elected  and  by-laws  adopted.  It  was  called 
The  Northwestern  Realty  Syndicate.  Later,  the  com- 
pany became  insolvent  and  the  business  was  closed  up 
with  a  number  of  obligations  standing  unpaid.  Of  the 
group,  only  Simpson  was  financially  responsible,  and 
the  creditors  brought  suit  against  htm  personally  on 
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the  ground  that,  as  a  partner,  he  was  individnally  lia- 
ble for  the  total  amounts.  The  decision  in  the  case  de- 
pends upon  whether  or  not  this  was  a  partnership. 

BUUNQ  COUBT  CASE 

In  Re  Oihhs  Estate,  Volume  157  Pennsylvania  Re- 
ports, Page  59;  Same  Case,  Volume  22  Lawyers'  Re- 
ports Annotated,  Page  276. 

Henry  Gibbs  purchased  certain  shares  in  an  organiz- 
ation known  as  the  Home  Savings  Bank.  The  organ- 
izers of  this  bank  acted  in  compliance  with  the  state 
laws,  although  they  had  failed  in  effecting  a  perfect 
corporation.  The  organization  had  a  president,  a  cash- 
ier, and  a  board  of  directors  who  had  several  times  de- 
clared dividends.  Just  prior  to  the  death  of  Henry 
Gibbs,  the  bank  became  insolvent  and  was  unable  to 
pay  all  of  its  depositors. 

This  action  was  brought  on  behalf  of  several  depos- 
itors against  the  estate  of  Henry  Gibbs  to  collect  the 
balance  due  to  them,  as  depositors.  It  was  contended 
on  their  behalf  that  the  organization  was  only  a  part- 
nership, since  the  law  with  reference  to  corporations 
had  not  been  fully  satisfied,  and  that  each  member  was 
individually  liable  for  the  full  amount  of  the  bank  debt. 
It  was  contended  for  the  estate  of  Gibbs,  that  the  or- 
ganization was  more  than  ^  partnership,  since  the  par- 
ties had  attempted  to  create  an  organization  under  an 
existing  law,  and  that  each  member  was  liable  only  for 
the  stock  which  he  held  in  the  corporation. 

Decision :  The  parties  who  organized  the  bank,  pro- 
ceeded farther  than  merely  to  perfect  a  company  by 
virtue  of  a  contract  between  themselves ;  they  attempt- 
ed in  good  faith  to  create  an  organization  by  virtue 
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of  authority  granted  by  law.  When  this  is  done,  al- 
though they  have  been  in  error  in  not  complying  with 
each  specified  detail  necessary  to  the  completion  of  a 
perfect  corporation,  the  members  cannot  be  sued  as 
partners. 

A  partnership  is  an  organization  which  derives  its 
entire  being  and  power,  merely  by  virtue  of  the  con- 
tract made  by  its  partners.  It  does  not  exist  because  of 
any  statute  granting  the  members  the  authority  to  act 
as  a  company.  Perhaps  the  best  definition  of  a  partner- 
ship is  that  given  by  Story:  **A  relation  created  by  a 
contract  between  two  or  more  persons  to  place  their 
money,  effects,  labor  and  skill,  or  some  or  all  of  them 
in  lawful  commerce,  and  divide  the  profits  between 
them."  Its  foundation  is  a  contract.  It  results  from 
the  act  of  the  parties,  and  not  from  the  act  of  the  law. 
Therefore,  the  estate  of  Gibbs  is  not  liable  in  this  ac- 
tion. 

EUUNG  LAW 
Story  Case  Answer 

Between  a  normal  partnership  and  a  duly  organized 
corporation  there  are  many  prominent  distinguishing 
features.  On  the  one  hand,  partnership  is  a  voluntary 
relation  which  depends  upon  an  express  or  implied 
contract  between  the  parties  to  the  relation.  On  the 
other  hand,  a  corporation  is  an  organization,  the  exist- 
ence of  which  depends  entirely  upon  some  statutory 
provisions,  general  or  special,  authorizing  such  a  cor- 
poration. 

In  the  second  place,  a  partnership  is  but  a  collection 
of  individuals ;  they  act  as  individuals ;  they  must  sue 
and  are  sued  as  individuals ;  the  death  of  one  partner 
usually  terminates  the  relation;  the  transfer  by  one 
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partner  of  his  interest  dissolves  the  relation,  and  does 
not  make  his  transferee  a  partner,  unless  the  old  mem- 
bers consent  to  the  new  partnership.  On  the  other 
hand,  the  corporation  is  a  legal  entity,  separate  and 
distinct  from  the  members  who  compose  it.  It  is  an 
artificial  person  which  acts  in  its  corporate  name,  sues 
and  is  sued  as  a  corporation.  The  death  of  a  member 
or  stockholder  has  no  effect  upon  the  continued  exist- 
ence of  the  relation;  the  transfer  of  a  stockholder's  in- 
terest does  not  work  a  dissolution  of  the  entity,  but 
makes  the  transferee  a  member  of  the  corporation. 

In  the  third  place,  it  is  the  general  rule  that  each 
partner  is  liable  for  all  the  debts  of  the  partnership, 
even  though  he  may  have  fully  contributed  his  share 
to  its  capital  stock.  Whereas,  a  stockholder  in  a  cor- 
poration is  usually  not  liable  individually  for  any  of 
the  debts  of  the  organization,  provided  he  has  paid  his 
stock  subscription  in  full. 

In  the  Story  Case,  Simpson  is  liable  for  the  full 
amounts  because  this  was  merely  a  partnership,  the 
organization  of  which  depended  entirely  upon  contract, 
and  was  not  an  institution  created  by  the  state  through 
the  means  of  a  charter. 


C.    Partnership  and  Co-ownership 
BTOSY  CASE 

Albert  Bosworth,  in  a  conversation  with  Edward 
West,  made  this  statement  '*I  know  of  a  splendid  sec- 
tion of  land  in  Florida  which  can  be  purchased  at  a 
bargain.  Will  you  buy  one  half  if  I  purchase  the 
other?"  West  assented  to  the  agreement,  answering, 
**Go  ahead,  buy,  and  I  will  take  a  half."    Bosworth 
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therefore  purchased  the  land,  putting  the  title  in  the 
name  of  himself  and  West.  Later,  without  any  author- 
ity from  West,  Bosworth  made  a  contract  with  Alonzo 
Hart  for  the  fencing  of  the  entire  section.  Before  the 
work  was  begun,  Bosworth  became  ill,  and  as  a  conse- 
quence, desired  that  the  work  should  not  be  started. 
When  Hart  was  informed  of  this,  however,  he  main- 
tained that  a  contract  existed  between  himself  and  the 
other  two  as  partners.  The  liability  of  West  depended 
upon  whether  he  and  Bosworth  were  partners. 

BUUNG  COUBT  CASE 

Helme  vs.  Smith,  Volume  7  Bingham  Reports,  Page 
709. 

Plaintiff  and  defendant  owned  a  certain  vessel  joint- 
ly ;  the  plaintiff  acted  as  manager  of  the  vessel,  and  as 
such,  incurred  large  expenses  in  fitting  the  vessel  out 
for  several  voyages.  All  of  these  voyages  proved  un- 
successful, and  the  plaintiff  brought  this  action  against 
the  defendant,  as  part  o^Mier  of  the  vessel  to  recover 
the  share  of  expenses  which  he  contended  the  defend- 
ant owed,  by  virtue  of  the  fact  that  he  was  part  owner. 

The  defendant  contended  that  they,  as  part  owners 
of  the  vessel,  were  partners ;  land  accordingly  one  part- 
ner could  not  sue  another  at  law,  and  that  the  case, 
therefore,  was  started  in  the  wrong  court. 

Decision:  **If,  indeed,  the  plaintiff  and  defendant 
were  partners,  there  is  an  end  of  the  question ;  but  part 
owners  of  a  vessel  are  not  necessarily  partners ;  if  the 
parties  had  laid  out  money  on  a  speculation  in  goods, 
the  proceeds  to  be  di\dded  on  the  ship's  return,  they 
would  have  been  partners  in  every  sense ;  but  there  is 
nothing  here  to  show  that  they  were  more  than  part 
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owners,  and  the  question  is  whether,  if  one  lays  out 
money  to  enable  the  ship  to  proceed,  he  may  not  sue 
each  of  the  0"v\TieTS  for  his  share  of  the  expense.  There 
is  nothing  to  show  that  the  plaintiff's  claim  was  to  de- 
pend on  the  profits  of  the  voyage,  or  that  he  was  to  be 
deprived  of  remuneration  if  the  voyage  turned  out  to 
be  without  profit.'* 

Accordingly,  it  was  held  that  the  plaintiff  was  en- 
titled to  recover  from  the  defendant  his  share  of  the 
expense  in  fitting  out  the  vessel  for  the  several  voyages 
in  question,  in  accordance  with  their  contract.  There- 
fore, the  suit  started  in  a  common  law  court,  was  good, 
and  the  plaintiff  need  not  proceed  in  a  court  of  equity 
for  an  account,  as  he  should,  had  they  been  partners. 

EXJLING  LAW 
Story  Case  Answer 

The  existence  of  the  relation  of  partnership  depends 
entirely  upon  the  intention  of  the  members  for  its  crea- 
tion. Whereas  the  relation  of  co-ownership  does  not 
necessarily  depend,  for  its  creation,  upon  the  intention 
of  the  co-owners;  as  for  example,  heirs  may  be  co- 
owners  of  land.  A  co-owner  may  assign  his  interest 
in  the  joint  property  without  the  consent  of  the  other, 
and  his  transferee  will  take  his  place,  but  such  a  trans- 
fer by  a  partner  will  operate  to  dissolve  the  relation. 
In  dealing  with  partnership  property,  the  partners 
necessarily  share  in  the  losses  and  participate  in  the 
profits,  in  the  absence  of  an  agreement  to  the  contrary. 
Such  is  not  the  case  in  co-ownership;  the  liability  of 
one  for  the  losses  occasioned  by  the  other,  or  his  right 
to  the  profits  made  by  the  other,  depend  upon  their 
agreement.    Finally,  each  partner,  as  such,  is  an  agent 
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of  his  copartner ;  but  a  co-owner  has  no  power  to  bind 
the  other,  by  virtue  of  the  relation,  but  must  have  the 
authority  of  some  agreement  between  them. 

In  the  case  of  Helme  vs.  Smith,  the  parties  were  prob- 
ably more  than  merely  co-owners,  and  had  it  been 
shown  in  evidence  that  this  was  intended  as  a  joint 
'  venture  and  that  the  parties  were  to  share  in  the  pro- 
fits and  losses,  then  the  Court  would  have  decided  that 
a  partnership  existed.  If  it  were  a  partnership  the 
plaintiff  should  have  brought  an  action  for  an  account- 
ing against  the  other  partners.  A  partnership  always 
implies  a  co-ownership,  but,  as  is  shown,  a  co-owner- 
ship does  not  always  imply  a  partnership. 

In  the  Story  Case,  Bosworth  and  West  were  merely 
co-owners.  There  was  no  agreement  to  share  in  a  joint 
business  venture,  in  which  each  was  an  active  agent" 
of  the  other,  and  from  which  each  should  divide  the 
profits  or  share  the  losses ;  there  was  merely  an  agree- 
ment consenting  to  the  common  ownership  of  property. 


D.     Partnership  and  Relation  of  Debtor  and  Creditor 
STORY  CASE 

George  Jackson,  owner  of  a  saw  mill,  and  James 
Simpson,  dealer  in  logs,  made  the  following  contract : 
Jackson  promised  to  give  Simpson  a  chattel  mortgage 
on  all  lumber  w^hich  was  sawed  of  logs  purchased  from 
Simpson,  so  long  as  the  lumber  lay  in  the  mill  yard 
unsold.  When  the  lumber  was  sold  to  parties  approv- 
ed of  by  Simpson,  the  latter  should  receive  the  actual 
market  price  of  the  logs  at  the  time  of  their  delivery 
to  Jackson,  plus  ten  per  cent  of  the  profits  from  the 
sale  of  the  lumber.  Simpson  agreed  to  furnish  all  the 
logs  Jackson  should  want  under  this  arrangement. 
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While  the  two  parties  were  working  under  this  con- 
tract, Jackson  became  insolvent,  and  John  Blakely,  a 
saw  mill  creditor,  attempted  to  hold  Simpson  for 
money  owed  for  saws  delivered  to  the  null.  Blakely 
maintained  that,  since  Simpson  had  some  control  over 
the  mill  because  of  his  right  to  determine  who  should 
not  be  purchasers  of  lumber,  and  also  since  he  had  an 
interest  in  the  profits  and  in  the  lumber  itself,  he 
should  be  considered  liable  as  a  partner.  Simpson 
contended  that  he  was  merely  a  creditor. 

RXTUNG  COXTBT  CASE 

Mollwo,  March  &  Co.  vs.  The  Court  of  Wards,  Vol- 
ume 4  Privy  Council,  Appeals,  Page  419. 

The  W.  N.  "Watson  Company  was  a  partnership  do- 
ing business  in  Calcutta,  India ;  its  business  consisted 
principally  in  making  consignments.  The  firm  had 
very  little  capital,  and  it  borrowed  large  sums  of 
money  from  the  Rajah  of  India,  with  which  to  carry 
on  its  business.  In  order  to  give  the  Rajah  security 
for  money  then  owing  to  him  and  money  to  be  advan- 
ced in  the  future,  it  was  agreed  that  he  should  have  a 
certain  per  cent  of  the  profits  to  be  applied  towards 
paying  off  the  indebtedness  to  him.  Later,  the  part- 
nership's financial  affairs  became  more  involved,  and 
an  arrangement  was  then  made,  under  which  the  Ra- 
jah, upon  the  Watsons'  executing  to  him  a  formal 
mortgage  of  the  tea  plantations,  to  secure  the  amount 
of  the  advances,  released  to  them,  by  a  deed,  all  right 
to  commission  and  interest  under  the  first  agreement, 
above  mentioned. 

The  partnership  eventually  became  unable  to  meet 
its  obligations ;  the  MoUwo,  March  and  Company,  one 
of  its  creditors,  instituted  this  action  against  the  Ra- 


PARTNERSHIPS  15 

jah,  claiming  that  he  was  a  partner,  and  liable  for  the 
debts  of  the  partnership.  After  a  short  delay  caused 
by  the  death  of  the  Rajah,  the  Court  of  Wards  contin- 
ued the  defense  upon  behalf  of  the  Rajah's  minor  heir. 

Decision:  No  partnership  existed  between  the  Ra- 
jah and  the  Watsons ;  the  relation  was  that  of  debtor 
and  creditor,  the  control  which  was  given  the  Rajah 
over  the  property  of  the  partnership  by  the  mortgage, 
was  merely  by  way  of  security,  and  there  was  never 
any  intention  to  form  a  partnership. 

The  Court  said  in  part :  "  On  the  other  hand,  the  Ra- 
jah had  no  initiative  power;  he  could  not  direct  what 
shipments  should  be  made  or  consignments  ordered,  or 
what  should  be  the  course  of  trade,  or  even  to  remain 
in  partnership ;  his  powers,  however  large,  were  pow- 
ers of  control  only.  No  doubt  he  might  have  laid  his 
hands  on  the  proceeds  of  the  business ;  and  not  only  so, 
but  it  was  agreed  that  all  their  property,  landed  and 
otherwise,  should  be  answerable  to  him  as  security  for 
his  debt.  By  these  arrangements  the  parties  did  not 
intend  to  create  a  partnership,  and  their  true  rela- 
tion to  each  other,  under  the  agreement,  was  that  of 
creditor  and  debtor.  The  Watsons  evidently  wished 
to  induce  the  Rajah  to  continue  his  advances,  and  for 
that  purpose,  were  willing  to  give  him  the  largest  se- 
curity they  could  offer ;  but  a  partnership  was  not  con- 
templated, and  the  agreement  is  really  founded  on  the 
assumption,  not  of  community  of  benefit,  but  of  oppo- 
sition of  interests. ' ' 

RTJUNG  LAW 
Story  Case  Answer 

What  significance  is  to  be  attached  to  the  fact  that 
one  person  has  control  over  the  business,  or  the  man- 
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agement  of  the  business,  of  another?  The  significance 
in  a  given  case  will  depend  upon  the  nature  and  pur- 
pose of  the  control.  If  the  control  is  only  for  the  pur- 
pose of  giving  security  to  one  who  has  advanced 
money,  then  it  has  little  significance.  Control  over  a 
business  by  a  person  sought  to  be  charged  as  a  partner, 
must  be  of  such  a  character  that  he  may  participate  in 
all  the  affairs  of  the  business,  direct  it,  manage  it,  with 
affirmative  as  well  as  negative  powers.  If  a  given  per- 
son has  control  of  this  nature,  that  power,  taken  with 
other  circumstances,  is  very  strong  evidence  of  the  in- 
tention to  create  a  partnership. 

In  the  Story  Case,  a  partnership  did  not  exist,  be- 
cause Simpson's  control  was  merely  negative.  He 
could  not  select  the  purchasers,  he  could  merely  op- 
pose the  choice  of  any  prospective  customers.  Also, 
his  interest  in  the  lumber  was  that  of  a  mortgagee,  and 
not  of  a  co-owner;  and,  finally,  the  contract  could  be 
terminated  at  any  time  by  Jackson,  merely  by  failing 
to  purchase  logs.  The  only  possible  element  of  part- 
nership was  that  of  sharing  in  the  profits  and  this  ele- 
ment alone  is  not  sufficient  to  make  a  partnership.  The 
other  characteristics  clearly  indicate  a  debtor  and 
creditor  relationship. 


E.    Partnership  and  Employment 
STOEY  CASE 

Herbert  Betts,  a  skilled  plumber,  agreed  to  work  for 
Thomas  Collins,  a  plumbing  contractor,  as  general 
superintendent.  Betts  promised  to  use  his  skill  in  the 
business,  and  to  direct  the  other  workmen.  Collins 
agreed  to  give  Betts  forty  per  cent  of  the  profits  of  the 
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business  during  the  year ;  and  to  give  him  an  advance 
drawing  account  of  $100  a  month,  to  be  later  deducted 
from  liis  share  of  the  profits.  During  the  course  of  the 
year,  one  of  the  workmen  was  injured  because  of  de- 
fective machinery  belonging  to  this  business.  The 
laborer  brought  suit  for  damages  against  Betts  and 
Collins,  as  partners,  basing  the  alleged  partnership  on 
the  above  contract.  Does  this  contract  create  a  part- 
nership relation? 

BITLING  COITBT  CASE 

Dry  vs.  Boswell,  Volume  1  CampbelVs  Reports,  Page 
329. 

Russell  was  the  owner  of  a  certain  lighter ;  as  owner, 
he  let  the  vessel  to  the  defendant,  Boswell,  under  an 
agreement,  whereby  the  defendant  was  to  have  half 
the  gross  earnings,  in  consideration  of  his  working  the 
lighter,  and  Russell  was  to  have  the  other  half.  Dur- 
ing the  time  that  Boswell  worked  the  lighter,  repairs 
were  made  on  the  vessel  by  the  plaintiff,  Dry,  for  which 
this  action  is  brought  against  the  defendant.  It  was 
contended  by  the  plaintiff,  that  Boswell  and  Russell 
were  partners,  and  that,  therefore,  the  defendant  was 
individually  liable  for  the  repairs  made. 

Lord  Ellenborough  observed  that  this  was  only  a 
mode  of  paying  the  defendant  wages  for  his  labor,  and 
was  different  from  a  participation  of  profits  and  loss ; 
under  these  circumstances  no  partnership  could  be 
considered  as  existing  between  him  and  the  owner  of 
the  lighter. 

ETTUNQ  LAW 
Story  Case  Answer 
The  mere  fact  that  a  person  is  to  share  the  profits  of 
a  given  enterprise  does  not,  of  itself,  conclusively  show 
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that  a  partnership  exists  between  the  persons.  It 
often  happens  that  this  is  only  a  mode  of  compensating 
one  of  the  persons  for  Ms  services.  Although  partici- 
pation in  the  profits  is  a  usual  incident  to  the  relation 
of  partnership,  the  existence  of  that  fact  is  entirely 
consistent  with  the  relation  of  employer  and  employee. 
If  there  is  an  agreement  that  the  one  party  should  re- 
ceive as  compensation  for  his  services,  and  only  as 
such  compensation,  a  share  in  the  profits,  and  he  is 
not  held  out  to  the  world  as  a  partner,  then  he 
is  not  a  partner  as  to  the  owner  or  to  third  per- 
sons. If,  however,  this  party  is  entitled  to  share  in  the 
profits  as  a  proprietor  in  the  business,  and  his  services 
and  skill  amount  to  his  contribution  to  the  capital  of 
the  firm,  so  that  he  has  a  common  interest  in  all  of  the 
assets  of  the  concern,  then  he  is  a  partner.  A  part- 
nership relation  does  not  exist  in  the  Story  Case,  be- 
cause the  contract  of  Betts  and  Collins  does  not  sat- 
isfy this  last  requirement. 


F.     Distinction  Between  Partnership  and  Joint  Proanoters 

STOEY  CASE 

Roy  Purcell,  Francis  Burke  and  four  other  men 
entered  into  a  contract  for  the  purpose  of  conducting 
a  joint  venture  in  drilling  an  oil  well.  Each  agreed 
to  pay  one-sixth  of  the  expense  of  drilling  the  well; 
further,  it  was  agreed  that  should  oil  be  discovered, 
a  company  should  be  incorporated,  and  each  should 
receive  one-sixth  of  the  capital  stock.  They  transacted 
business  as  "The  Blue  Valley  Oil  Association."  The 
letterheads  and  other  stationery  contained  this  name 
on  the  top,  with  the  names  of  the  officers  on  one 
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side,  and  the  word,  "Promoters"  on  the  other,  beneath 
which  were  the  names  of  the  six  men. 

Oil  was  discovered  and  initial  preparations  made 
to  incorporate  a  company.  Prior  to  the  completion  of 
the  company,  a  workman  was  injured  at  the  well  by 
an  explosion  of  a  steam  boiler.  Later  this  worker 
brought  suit  against  the  six  men  as  partners.  Whether 
the  suit  was  properly  started  depends  upon  whether 
a  partnership  can  be  based  upon  a  contract  entered  in- 
to by  six  men. 

BUUNG  COUBT  CASE 

Arnold  vs.  Conklin,  Volume  96  Illinois  Appeal  Re- 
ports, Page  373. 

Arnold,  Conklin  and  several  others  joined  in  an  ef- 
fort to  secure  a  telephone  franchise  from  the  city  of 
Joliet,  Illinois.  It  was  agreed  between  the  parties 
that  all  should  work  for  the  ordinance  giving  the  fran- 
chise, and  that  all  should  be  joint  and  equal  owners  in 
whatever  ordinance  was  obtained,  and  share  equally 
in  the  profits  arising  therefrom.  Conklin  presented  a 
written  agreement  to  the  other  parties,  but  this  was 
not  signed,  because  all  the  terms  were  not  satisfact- 
ory. Nevertheless,  the  parties  continued  in  their  ef- 
forts and  finally  an  ordinance  was  secured.  Then 
Conklin  formed  a  corporation  and  assigned  every- 
thing to  it,  without  accounting  to  Arnold  and  his 
friends.  This  action  is  brought  against  Conklin,  as 
partner,  for  an  accoxmting.  Conklin  maintained  that 
they  all  were  promoters  and  not  partners,  and  suit 
could  not  be  based  on  a  partnership. 

Mr.  Justice  Waterman  delivered  the  opinion  of  the 
Court:  "The  mere  joining  of  persons  in  an  attempt 
to  create  a  corporation  does  not,  nor  does  the  mere 
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uniting  in  subscription  for  stock,  or  endeavoring  to 
interest  capitalists  in  an  enterprise  make  the  parties 
so  doing,  partners,  for  they  are  not  the  proprietors 
of  a  conunon  business ;  this  is  not  their  intention.  But 
this  is  lawful  business  undertaking,  and  the  parties 
might,  by  agreement,  show  their  intention,  not  only  to 
be  promoters,  but  to  be  partners,  and  to  share  equally 
in  the  ownership  and  profits  coming  from  their  joint 
venture.  The  evidence  shows  that  the  parties  in  this 
case  intended  to  be  partners  in  a  venture  and  to  have 
a  common  interest  in  its  results.  Therefore,  they  are 
partners.  It  does  not  matter  that  they  called  them- 
selves partners,  or  even  thought  of  that  phase  of  their 
venture.  The  facts  make  them  partners,  and  Arnold, 
the  plaintiff,  can  recover.*' 

RULING  LAW 
Story  Case  Answer 

Persons  commonly  known  as  promoters,  who  unite 
in  promoting  a  corporation,  and  in  doing  the  work 
preliminary  to  the  completion  of  a  corporation,  are 
not  as  between  themselves  partners,  for  it  is  not  their 
intention  to  make  themselves  the  proprietors  of  a  com- 
mon business,  with  a  community  of  interests  or  joint 
interests  in  its  results.  However,  they  may  make 
themselves  liable  as  partners  to  third  persons,  by  hold- 
ing themselves  out  as  such,  or  they  may  be  partners 
because  that  is  their  intention ;  that  is,  they  may  agree 
to  carry  on  a  common  business  before  incorporating. 
This  was  the  intention  in  Arnold  vs.  ConJdin.  This 
was  also  the  intention  of  Purcell,  Burke  and  the  other 
men  in  the  Story  Case ;  although  they  were  called  pro- 
moters, a  partnership  was  created  by  their  contract. 
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Therefore,  the  workman  can  recover  in  his  action 
against  the  six  men  as  partners. 


G.     Partnership  and  Relation  of  Borrower  and  Lender 
STORY  CASE 

The  firm  of  Young  &  Brown,  engaged  in  a  wholesale 
clothing  business,  became  pressed  for  cash  money,  al- 
though it  had  adequate  assets  in  promissory  notes 
from  its  customers.  For  this  reason.  Young  and  Brown 
entered  into  an  agreement  with  Henry  Hyde,  by  virtue 
of  which  Hyde  advanced  cash  on  the  notes  to  the  ex- 
tent of  their  par  value,  for  which  he  was  to  receive  one- 
third  of  the  profits  of  the  business.  Hyde  held  the  right 
to  determine  what  notes  should  be  accepted  from  cus- 
tomers or  prospective  customers.  He  did  not,  however, 
possess  the  power  to  dictate  in  any  other  way  in  the 
business  or  its  policy.  Three  months  after  this  agree- 
ment was  made,  Young  &  Brown  became  more  finan- 
cially embarrassed,  and  finally  became  insolvent.  The 
creditors  now  attempt  to  hold  Hyde,  alleging  that,  by 
virtue  of  his  contract  with  Young  &  Brown,  he  became 
a  partner  with  them.  Hyde  contends  that  he  was  only 
a  creditor  advancing  money  on  security.  Which  con- 
tention is  correct? 

RUUNG  COURT  CASE  ^ 

Harvey  vs.  Childs,  Volume  28  Ohio  State  Reports, 
Page  319;  Same  Case,  Volume  22  American  Reports, 
Page  387. 

A  certain  person,  Potter,  was  engaged  m  the  busi- 
ness of  buying  hogs  for  shipment.  He  was  a  man  of 
little  capital  and  he  offered  one  Ohilds  a  share  in  the 
business    with    a    view    of    increasing    its    capital. 
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Childs  was  unwilling  to  take  any  such  inter- 
est, but  he  was  willing  to  advance  money  sufficient  to 
pay  for  the  hogs  as  they  came.  By  way  of  security, 
Potter  agreed  that  Childs  should  have  the  right  to  the 
possession  of  the  hogs,  that  he  might  sell  them,  reim- 
burse himself,  and  retain  one-half  the  proceeds;  but 
that  in  any  case,  whether  they  made  or  lost,  he  was  to 
be  repaid  the  money  which  he  advanced. 

With  the  knowledge  and  consent  of  Childs,  Potter 
purchased  a  lot  of  hogs  from  Harvey,  the  plaintiff.  In 
pursuance  of  their  agreement,  when  the  hogs  arrived, 
Childs  assumed  possession  and  sold  them ;  they  lost  on 
the  shipment ;  Potter  repaid  the  money  which  had  been 
advanced  by  Childs,  but  did  not  pay  Harvey  for  the 
hogs.  This  was  an  action  brought  by  Harvey  against 
Childs,  seeking  to  hold  him  for  the  hogs  in  question,  as 
a  partner  of  Potter. 

Decision:  No  relation  of  partnership  existed  be- 
tween Childs  and  Potter  in  regard  to  the  business  of 
dealing  ia  hogs ;  there  was  merely  the  relation  of  bor- 
rower and  lender.  There  was  never  an  intention  that 
there  should  be  a  community  of  interest  between  them, 
in  regard  to  a  business  in  which  they  were  engaged  as 
joint  principals.  The  fact  that  he  was  to  receive  a 
part  of  the  profits  and  had  the  right  to  sell,  is  entirely 
consistent  with  his  desire  to  be  adequately  protected 
as  a  creditor  of  Potter. 

The  Court  said  in  part;  "What  shall  be  deemed  suf- 
ficient evidence  of  that  relation,  or  to  raise  the  impli- 
cation of  authority  to  incur  the  liability  in  question? 
To  this  end  numerous  tests  have  been  supposed  to 
exist ;  but  the  best  considered  and  the  least  objection- 
able is  that  of  a  community  of  interests  in  the  profits 


PARTNERSHIPS  23 

of  a  business  or  transaction  as  a  principal  or  proprie- 
tor *  *  *  Therefore,  on  these  principles,  the  true 
test  of  a  partnership,  at  last,  is  left  to  be  that  of  the 
relation  of  the  parties  as  principal  and  agent,  to  be 
proved  by  any  competent  evidence ;  for  where  they  sus- 
tained that  relation,  a  joint  liability  may  be  said  to 
have  been  incurred  by  the  authority  or  on  behalf  of 
each  of  the  parties  so  related. ' '  It  was,  therefore,  held 
that  the  plaintiff  could  not  recover  from  the  defendant 
for  the  shipment  of  hogs. 

EXILING  COUET  CASE 

Burnett  vs.  Snyder,  Volume  76  New  York  Reports, 
Page  344. 

On  a  certain  day,  a  partnership  was  organized  by 
and  between  the  following  parties :  Strang,  Piatt,  Lock- 
wood,  Clark,  and  A.  Piatt.  On  the  same  day,  Strang 
and  Piatt,  individually,  entered  into  an  agreement  with 
Snyder  in  which  it  was  stated  that  it  was  for  the  best 
interest  of  the  partnership,  of  that  day  formed,  that 
Snyder  should  become  a  member  thereof ;  it  was  agreed 
that  Snyder  was  entitled  to  receive  one  third  of  the 
profits  earned  and  received  by  Strang  and  Piatt  from 
the  partnership ;  and  Snyder  agreed  that  he  would  pay 
to  Strang  and  Piatt  an  amount  equal  to  one  third  of 
any  losses  which  they,  or  either  of  them,  might  sus- 
tain, by  reason  of  their  connection  with  the  partner- 
ship. During  the  continuance  of  the  partnership,  cer- 
tain obligations  were  assumed  which  the  partnership, 
as  a  firm,  was  unable  to  meet ;  the  plaintiff,  a  creditor 
of  the  firm,  brought  this  action  against  the  defendant. 
He  contended  that  Snyder  was  a  partner  in  the  firm, 
by  virtue  of  the  agreement  referred  to  above. 
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Decision:  The  agreement,  by  which  it  was  agreed 
that  Snyder  should  become  a  partner,  did  not  make  him 
one,  because  it  was  the  agreement  of  two  members 
only ;  in  order  to  receive  a  new  member  into  a  firm,  all 
members  of  the  firm  must  concur  in  including  such  new 
member.  Snyder's  liability  for  losses  and  right  to 
profits  did  not  arise  from  any  connection  with  the  part- 
nership, but  from  his  personal  agreement  with  two 
members  of  the  firm ;  he  was  not  liable  to  the  firm  for 
any  losses,  but  to  Strang  and  Piatt;  he  had  no  right 
against  the  firm  for  any  profits,  but  only  against 
Strang  and  Piatt ;  consequently,  he  was  held  not  to  be 
a  partner,  and  not  liable  to  the  plaintiff  for  any  of  the 
debts  of  the  partnership. 

Accordingly,  judgment  was  given  for  the  defendant. 

RULINa  I.AW 
Story  Case  Answer 

It  frequently  happens  that  the  relation  of  borrower 
and  lender  resembles  very  much  the  relation  of  part- 
nership. As  for  example,  one  person  may  advance 
money  to  another,  and  stipulate  that  the  money  and  in- 
terest thereon  shall  be  returned  by  his  sharing  a  part 
of  the  profits,  as  they  are  made.  In  order  to  give  the 
lender  more  adequate  assurance  that  his  money  will 
be  returned,  the  borrower  may  agree  that  the  lender 
shall  have  a  certain  limited  control  over  the  property 
in  question,  as  the  right  to  sell  and  reimburse  him- 
self from  the  proceeds.  Such  a  transaction  appears 
very  much  like  a  partnership  transaction.  But  two  ele- 
ments are  lacking  to  make  a  partnership  out  of  the  re- 
lation. In  the  first  place,  there  is  not  community 
of  interests  between  the  parties.     The  property  in 
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question  belongs  solely  to  the  borrower ;  the  lender  has 
only  an  interest  to  have  his  money  repaid.  In  the 
second  place,  they  are  not  joint  principals  engaged  in 
business,  where  each  has  the  implied  right  to  act  for 
the  other.  The  existence  and  continuance  of  the  bus- 
iness depends  entirely  upon  the  will  of  the  borrower ; 
it  is  his,  and  he  need  not  even  carry  it  on;  but  if  he 
does  not,  the  lender  has  no  right  to  attempt  to  continue 
it  as  their  joint  business.  Thus,  even  though  it  may 
appear  that  one  person  is  to  receive  a  part  of  the  pro- 
fits of  the  business,  and  to  have  some  control  over  it, 
it  may  be  shown  that  they  were  intended  only  as  cre- 
ating the  relation  of  borrower  and  lender. 

This  is  the  condition  in  the  Story  Case.  Hyde  made 
a  bona  fide  loan  to  Young  and  Brown,  taking  as  secur- 
ity a  share  in  profits  of  the  business,  but  he  had  no  fur- 
ther interest  or  power  as  a  principal. 


H.    Partnership  and  Tenancy 
STORY  CASE 

Albert  Sherman  desired  to  rent  a  hotel  which  he 
owned,  so  that  he  could  be  relieved  of  personal  respon- 
sibility in  the  business.  As  he  was  not  successful  in 
leasing  it  for  a  cash  rental,  he  entered  into  a  contract 
with  Henry  Mead,  an  experienced  manager,  giving 
him  the  control  of  the  hotel.  In  this  contract  which 
the  parties  called  a  lease,  Mead  agreed  to  assume  con- 
trol of  the  hotel,  to  devote  all  of  his  time  to  its  manage- 
ment, and  to  give  Sherman  one-half  of  the  profits  of 
the  business.  Sherman  agreed  to  advise  and  aid  in  its 
direction,  when  he  was  in  town,  and  consented  to  allow 
Mead  to  be  considered  as  a  one-half  owner  of  the  busi- 
ness.   Mead,  however,  agreed  to  assume  all  the  losses, 
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if  there  were  any,  and  not  to  incur  any  liabilities  in 
Sherman's  name.  The  hotel  was  conducted  under  the 
name  Union  Depot  Hotel.  After  the  business  was  car- 
ried on  by  Mead  for  a  year,  he  became  insolvent,  and 
the  creditors  of  the  hotel  looked  to  Sherman  person- 
ally, as  a  partner,  for  their  money.  Can  they  hold 
Sherman,  on  the  theory  that  a  partnership  existed  be- 
tween himself  and  Mead  I 

EUUNa  COURT  CASE 

Beecher  vs.  Bush,  Volume  7  Northwestern  Reports, 
Page  785;  Same  Case,  Volume  40  American  Reports, 
Page  465. 

Beecher  was  the  owner  of  a  hotel,  which  he  leased  to 
Williams.  It  was  agreed  between  the  parties  that 
Beecher  was  to  receive  each  day  a  sum  equal  to  one- 
third  of  the  gross  receipts  and  gross  earnings.  While 
conducting  the  hotel,  Williams  incurred  certain  debts 
which  he  was  unable  to  pay.  Bush,  one  of  William's 
creditors,  brought  this  action  against  Beecher,  seeking 
to  charge  him  as  a  partner  of  Williams,  and,  therefore, 
liable  for  the  debts  contracted  by  the  latter  while  con- 
ducting the  hotel. 

Decision :  Beecher  and  Wiliams  never  became  part- 
ners in  the  hotel  business;  they  sustained,  to  each 
other,  merely  the  relation  of  landlord  and  tenant.  The 
right  of  Beecher  to  a  part  of  the  profits  did  not  arise 
by  virtue  of  any  partnership  relation  existing  between 
them,  but  was  his,  as  rent  for  the  premises  which  he 
had  leased  to  Williams.  The  Court,  through  Mr.  Just- 
ice Cooley,  said  in  part:  ''Except  where  one  allows 
the  public  or  individual  dealers  to  be  deceived  by  the 
appearance  of  partnership  where  none  exists,  he  is 
never  to  be  charged  as  a  partner,  unless  by  contract 
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and  with  intent  he  has  formed  a  relation  in  which  the 
elements  of  partnership  are  to  be  found.  And  what 
are  these?  At  the  very  least  the  following:  Commun- 
ity of  interest  in  some  lawful  commerce  or  business, 
for  the  conduct  of  which  the  parties  are  mutually  prin- 
cipals of  and  agents  for  each  other,  with  general 
powers  within  the  scope  of  the  business,  which  powers, 
however,  by  agreement  between  the  parties  themselves, 
may  be  restricted  at  option,  to  the  extent  even  of  mak- 
ing one  the  sole  agent  of  the  others  and  of  the 
business. '  * 

RULING  LAW 
Story  Case  Answer 

It  not  infrequently  happens  that  an  owner  of  a  build- 
ing or  other  property  will  engage  another  to  manage 
and  control  the  property;  the  owner  may  reserve  to 
himself  the  right  to  control  in  certain  ways  for  his 
own  protection ;  and  he  may  stipulate  that  he  is  to  re- 
ceive a  certain  part  of  the  profits  derived  from  the 
management  of  the  property.  Under  these  circum- 
stances, the  question  often  arises  as  to  whether  the 
parties  are  partners  engaged  in  business ;  or  whether^ 
they  sustain  to  each  other  merely  the  relation  of  land- 
lord and  tenant.  This  question  cannot  be  settled  by 
any  arbitrary  set  of  rules ;  it  is  purely  a  question  of  in- 
tention. The  mere  fact  that  the  owner  of  the  property 
stipulated  for  a  part  of  the  profits,  though  incidental 
to  a  partnership,  is  not  conclusive.  In  the  relation 
of  landlord  and  tenant,  neither  has  any  implied  power 
from  the  relation  to  act  as  agent  for  the  other,  which 
is  true  as  between  partners,  in  the  absence  of  a  con- 
trary understanding.  In  the  former  case,  the  dispo- 
sition of  the  profits  and  the  assumption  of  losses  de- 


28  PAETNERSHIPS 

pend  upon  their  agreement;  in  the  latter  case,  it  is 
understood  from  the  relation  that  the  partners  share 
both  equally,  unless  they  agree  to  the  contrary. 

In  the  Story  Case,  Mead  and  Sherman  were  partners 
in  the  business,  although  they  called  the  contract  be- 
tween themselves  a  lease.  They  were  partners  because 
they  were  to  share  in  the  profits  of  a  business  in  which 
each  of  them  o"wmed  an  interest.  Had  Sherman  not 
agreed  to  take  an  active  part,  and  to  let  Mead  be  con- 
sidered as  an  owner  of  one-half  the  hotel,  then  a 
community  of  interest  would  have  been  lacking  and 
a  partnership  relation  would  not  have  existed.  Of 
course.  Mead's  power  was  limited,  and  there  was  an 
understanding  that  he  should  share  all  the  loss,  but  this 
sort  of  an  arrangement  partners  can  always  make  with 
each  other. 


3.     Tests  for  Determining  the  Relation  of  Partnership 

A.    Control  Over  the  Property 

B.    The  True  Test  of  Partnership 

STOBY  CASE 

James  Brown  and  Clarence  Coe  were  in  the  jewelry 
business,  working  together  as  Brown  &  Coe,  partners. 
During  the  second  year  of  their  business  together, 
they  became  financially  embarrassed  and  entered  into 
the  following  arrangement  with  Lewis  Meyer:  Meyer 
agreed  to  advance  money  to  the  firm,  to  the  maximum 
amount  of  $10,000,  at  the  rate  of  $500  per  month. 
Brown  &  Coe  agreed  to  give  Meyer  one-third  of  the  net 
profits  of  the  business,  and  to  allow  him  to  personally 
aid  in  it  management  and  to  have  a  voice  in  its  policy 
and  control,  particularly  with  reference  to  sales  on 
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credit;  also,  they  gave  him  a  chattel  mortgage  on  the 
property  in  stock,  for  the  money  he  put  into  the  busi- 
ness. While  they  were  operating  under  this  contract, 
Brown  and  Coe  made  a  large  purchase  of  jewelry 
which,  it  developed  later,  was  not  paid  for.  The  ven- 
dor of  the  jewelry,  thereupon,  brought  suit  against 
Brown,  Coe  and  Meyer,  as  partners.  To  sustain  the 
evidence  of  Meyer's  partnership,  his  contract  with 
Brown  &  Coe  was  submitted.  Does  this  contract  make 
them  partners! 

BUUNG  COUBT  CASE 

Cox  and  Wheatcroft  vs.  Hickman,  Volume  8  House 
of  Lord  Cases,  Page  268. 

Messrs.  Smith  were  partners,  engaged  in  the  busi- 
ness of  iron  masters  and  corn  merchants.  Being  unable 
to  meet  their  outstanding  obligations,  they  made  an 
assignment  of  all  their  property  to  creditors,  as  trus- 
tees, upon  trust,  to  carry  on  the  business,  and,  after 
paying  the  current  expenses,  to  divide  the  net  income 
ratably  among  the  creditors  of  Messrs.  Smith,  as  often 
as  there  should  be  funds  in  hand  sufficient  to  pay  one 
shilling  in  the  pound.  After  all  the  creditors  were 
paid  in  full,  the  property  was  to  be  reconveyed  to 
Messrs.  Smith. 

In  the  assignment,  the  creditors,  named  as  trustees, 
were  given  power  to  make  such  rules  and  regulations 
as  the  majority  saw  fit  for  the  proper  management  of 
the  business,  and  even  to  discontinue  the  business,  in 
case  it  did  not  promise  success  imder  those 
circumstances. 

Cox  and  Wheatcroft,  among  others,  were  named  as 
trustees;  Cox  never  accepted,  and  Wheatcroft,  after 
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acting  for  six  months,  resigned.  After  the  resignation 
of  Wheatcroft,  the  other  trustees,  who  continued  to  act 
in  the  conduct  of  the  business,  incurred  certain  indebt- 
edness to  Hickman;  he  brought  the  present  action 
against  the  defendants,  Cox  and  Wheatcroft  included, 
seeking  to  charge  them  as  partners  in  the  business, 
and,  therefore,  liable  for  the  debts  of  the  business,  in- 
curred by  the  trustees  after  the  assignment. 

The  following  quotation  from  Lord  Cranworth  con- 
tains the  decision  of  the  Court :  "It  was  argued  that 
as  they — ^the  creditors,  including  Cox  and  Wheatcroft 
— would  be  interested  in  the  profits,  therefore,  they 
would  be  partners.  It  is  often  said  that  the  test,  or  one 
of  the  tests,  whether  a  person,  not  ostensibly  a  partner, 
is,  nevertheless,  in  contemplation  of  law,  a  partner,  is 
whether  he  is  entitled  to  participate  in  the  profits. 
This,  no  doubt,  is  in  general  a  sufficiently  accurate 
test;  for  a  right  to  participate  in  profits  affords  co- 
gent, often  conclusive,  evidence  that  the  trade  in  which 
the  profits  have  been  made  was  carried  on  in  part  for, 
or  on  behalf  of  the  person  setting  up  such  a  claim.  But 
the  real  ground  of  the  liability  is  that  the  trade  had 
been  carried  on  by  persons  acting  on  his  behalf.  When 
that  is  the  case,  he  is  liable  to  the  trade  obligations, 
and  entitled  to  its  profits,  or  to  a  share  of  them.  It  is 
not  strictly  correct  to  say  that  his  right  to  share  in 
the  profits  makes  him  liable  to  the  debts  of  the  trade. 
The  correct  mode  of  stating  the  proposition  is  to  say 
that  the  same  thing  which  entitles  him  to  the  one  makes 
him  liable  to  the  other,  namely,  the  fact  that  the  trade 
has  been  carried  on  on  his  behalf,  i.  e.,  that  he  stood 
in  the  relation  of  principal  towards  the  persons  acting 
ostensibly  as  the  traders,  by  whom  the  liabilities  have 
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been  incurred,  and  under  whose  management,  the  pro- 
fits have  been  made." 

**  Taking  this  to  be  the  ground  of  liability  as  a 
partner",  continued  Lord  Cranworth,  '*It  seems  to  me 
to  follow  that  the  mere  concurrence  of  creditors  in  an 
arrangement  under  which  they  permit  their  debtor,  or 
trustee  for  their  debtor,  to  continue  his  trade,  applying 
the  profits  in  discharge  of  their  demands,  does  not 
make  them  partners  with  their  debtors  or  the  trustees. 
The  debtor  is  still  the  person  solely  interested  in  the 
profits,  save  only  that  he  has  mortgaged  them  to  his 
creditors.  He  receives  the  benefit  of  the  profits  as  they 
accrue,  though  he  has  precluded  himself  from  applying 
them  to  any  other  purpose  than  the  discharge  of  his 
debts.  The  trade  is  not  carried  on  by  or  on  account  of 
the  creditors,  though  their  consent  is  necessary  in  such 
a  case,  for  without  it  all  the  property  might  be  seized 
by  them  in  execution.  But  the  trade  still  remains  the 
trade  of  the  debtor  or  his  trustee.  The  debtor  or  the 
trustees  are  the  persons  by  or  on  behalf  of  whom  it  is 
carried  on." 

It  was  accordingly  held,  that  Cox  and  Wheatcroft 
were  not  partners  in  the  business,  and  were  not  liable 
for  the  debts  in  question. 

RULING  LAW 
Story  Case  Answer 
What  then  shall  we  say  is  the  true  test  in  deter- 
mining when  and  under  what  circumstances  the  rela- 
tion of  partnership  exists  ?  Negatively,  it  may  be  said 
that  no  arbitrary  rule  can  be  formulated  which  will 
solve  all  cases.  The  best  that  can  be  done  is  to  select 
and  emphasize  some  of  the  more  prominent  features 
and  elements  of  a  true  partnership  relation. 
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It  is  said  by  some,  that  the  intention  of  the  parties 
will  govern  in  determining  this  question.  This  may 
be  a  good  general  test,  provided  the  meaning  of 
*' intention"  is  properly  understood.  Thus,  it  is  said, 
that  the  legal  intention,  and  not  the  actual  intention,  is 
the  important  thing.  By  legal  intention  is  meant,  that 
if  persons  enter  into  an  enterprise,  which  has  all  the 
characteristics  and  attributes  of  a  partnership,  they 
will  be  treated  as  partners,  regardless  of  what  they 
actually  intended. 

In  former  times,  it  was  held  by  the  English  courts 
that  the  mere  fact  that  a  person  shared  in  the  profits 
of  an  enterprise  made  him  a  partner  in  the  business, 
regardless  of  the  basis  upon  which  he  received  the 
profits.  But  it  seems  now,  that  the  real  test  is  that 
persons  are  held  to  be  partners  when  they  are  engaged 
in  a  business  as  joint  principals,  and  have  a  community 
of  interest  in  the  subject  matter  of  the  partnership, 
and  jointly  share  in  the  profits  of  the  business,  and 
have  equal  or  similar  control  in  the  management  of  the 
affairs.  This  excludes  a  servant  who  receives  a  part 
of  the  profits  by  way  of  compensation ;  a  landlord  who 
receives  a  part  of  the  profits  by  way  of  rent ;  a  lender 
who  receives  a  part  by  way  of  return  of  his  money 
and  interest;  and  all  others  who  may  share  in  the 
profits  upon  any  other  basis  than  as  joint  principals.. 

In  the  Story  Case,  the  contract  showed  that  Meyer 
has  a  control  in  the  business,  that  he  is  to  share  in  the 
profits,  but,  because  a  chattel  mortgage  was  given  to 
Meyer,  it  is  difficult  to  say  that  they  are  in  the  business 
as  joint  principals,  and  have  a  community  of  interest 
in  the  property.  If  it  can  be  proven  that  the  chattel 
mortgage  covered  a  real  interest  as  a  principal  owner. 
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then  a  partnership  exists.  The  Court  might  say  that 
this  was  the  effect  of  the  mortgage  and,  therefore,  was 
a  partnership.  Under  the  case  of  Cox  vs.  Hickman, 
however,  merely  a  debtor  and  creditor  relation  exists, 
since  a  commimity  of  interest  as  joint  owners  can  not 
be  shown. 

The  elements  of  a  complete  partnership  are  (1)  con- 
trol in  the  business ;  (2)  share  in  the  profits  and  losses ; 
and  (3)  likeness  or  community  of  interest  in  the  prop- 
erty. If  these  characteristics  are  present,  no  matter 
what  the  parties  call  themselves,  they  are  partners. 
Of  course,  partnership  is  often  expressly  and  inten- 
tionally entered  into,  and  by  contract,  one  or  more  of 
the  parties  agrees  not  to  exercise  the  first  element,  or 
perhaps  part  of  his  right  under  the  second. 


C.    Partnership  Liability  May  Be  Determined,  Not  by 
Contracts  Between  the  Parties,  but  by  Repre- 
sentations to  Third  Persons 
STOEY  CASE 

Howard  Watson,  a  private  banker,  agreed  to  lend 
money  to  James  Libby  for  use  in  his  brokerage 
business,  provided  Libby  should  give  Watson  fifty  per 
cent  of  the  profits.  After  the  parties  had  been  under 
this  contract  for  some  time,  Libby  deceived  certain 
persons  into  believing  that  he  and  Watson  were  part- 
ners. Watson  was  aware  that  these  representations 
were  being  made  but  remained  silent  about  the  matter. 
Roscoe  Beach  became  a  creditor  of  Libby,  under  these 
circumstances,  and  later,  when  his  account  was  not 
paid,  brought  suit  against  Watson  alleging  that  the 
latter  became  liable  as  a  partner,  although  a  partner- 
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ship  did  not  actually  exiit.    What  shoxild  be  the  hold- 
ing of  the  Court. 

EULING  C0I7BT  CASE  No.  1 

Be  Berhon  vs.  Smith  and  Lewis,  Volume  1  Esping- 
Jiam  Reports,  Page  29. 

The  plaintiff,  De  Berkon,  living  in  Flanders,  was  a 
dealer  in  laces.  The  defendants.  Smith  and  Lewis, 
applied  to  him  for  a  consignment  of  goods  on  credit. 
The  plaintiff,  not  knowing  anything  of  them,  applied 
to  his  correspondent  in  London  for  information  con- 
cerning them.  The  correspondent  had  discounted 
some  bills  for  Smith  and,  on  one  occasion,  Lewis  had 
been  introduced  to  him  as  a  partner.  This  information 
was  communicated  to  the  plaintiff.  He,  thereupon, 
furnished  the  goods  applied  for. 

This  action  was  brought  by  the  plaintiff  against  the 
defendants,  jointly  charging  them,  as  partners,  for  the 
goods  which  were  consigned  to  them  by  the  plaintiff. 

Chief  Justice  Kenyon  gave  the  opinion :  It  was  said 
that  persons  might  be  special  partners  in  a  particular 
concern  or  business,  but  that  notwithstanding,  if  they 
did  not  appear  to  the  world  as  partners,  that  it  should 
not  be  sufficient  to  constitute  a  general  partnership  and 
make  them  liable  in  other  cases  not  connected  with 
actual  partnership  business.  The  evidence  showed 
that  Lewis,  in  fact,  had  represented  himself  to  the 
plaintiff  as  partner,  in  trade  with  Smith.  Under  such 
circumstances.  Chief  Justice  Kenyon  said  that  if  a  per- 
son represents  himself  to  be  a  partner  of  another,  and 
by  that  means  gets  credit,  both  would  be  liable,  even 
though  no  partnership  in  fact  existed  as  between  the 
parties  sought  to  be  charged.   Accordingly,  it  was  held 
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that  the  plaintiff  could  recover  for  his  goods  from  the 
defendants  as  partners. 

EUUNG  COURT  CASE  No.  2 

Pullen  vs.  Fletcher,  Volume  70  Maryland  Reports, 
Page  205;  Same  Case,  Volume  14  American  State 
Reports,  Page  355. 

Pullen,  who  was  a  nursery  man  in  Newford,  Dela- 
ware, sued  Bramble  and  Fletcher  as  partners  in  the 
SEime  business  in  Cambridge,  Massachusetts,  for  fruit 
trees  which  were  sold  and  delivered  to  them.  Bramble 
died  before  the  action  came  on  for  trial,  and  Fletcher 
defended,  upon  the  ground  that  he  was  not  a  partner. 
It  developed  in  the  evidence,  that  Bramble  leased  land 
from  Fletcher  upon  which  he  conducted  his  business. 
He  had  repeatedly  written  to  the  plaintiff,  stating  that 
he  and  Fletcher  were  partners;  all  these  letters  and 
communications  were  signed  in  the  name  of  **  Bramble 
and  Fletcher".  Bramble,  in  the  same  name,  ordered  a 
consignment  of  fruit  trees  from  the  plaintiff;  the 
plaintiff  knew  nothing  about  the  firm,  and,  accordingly, 
wrote  to  a  reference  which  had  been  sent  to  him  by 
Bramble;  from  this  reference,  he  received  the  infor- 
mation that  Fletcher  was  financially  able  to  meet  such 
obligations,  but  that  Bramble  was  worth  nothing. 
Under  these  circumstances,  the  plaintiff,  relying  solely 
upon  the  credit  of  Fletcher,  furnished  the  trees  as 
ordered. 

It  was  also  shown  that  Bramble  had  caused  adver- 
tisements of  his  business  to  be  inserted  in  two  news- 
papers, in  which  it  was  asserted  that  he  and  Fletcher 
were  partners  in  the  nursery  business;  it  was  shown 
that  Fletcher  was  a  subscriber  and  reader  of  both 
papers ;  it  did  not  appear  that  Fletcher  ever  made  any 
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effort  to  correct  the  belief  that  he  was  a  partner 
engaged  in  business  with  Bramble. 

Decision :  *  *  The  ground  of  liability  of  a  person  as 
partner  who  is  not  so  in  fact,  is,  that  he  has  held  him- 
self out  to  the  world  as  such,  or  has  permitted  others 
to  do  so,  and,  by  reason  thereof,  is  estopped,  from 
denying  that  he  is  one,  as  against  those  who  have  in 
good  faith  dealt  with  the  firm,  or  with  him  as  a  member 
of  it.  But  it  must  appear  that  the  person  dealing  with 
the  firm  believed,  and  had  a  reasonable  right  to  believe 
that  the  party  he  seeks  to  hold  as  a  partner  was  a 
member  of  the  firm,  and  that  the  credit  was  to  some 
extent  induced  by  this  belief.  It  must  also  appear  that 
the  holding  out  was  by  the  party  sought  to  be  charged, 
or  by  his  authority,  or  with  his  knowledge  and  assent. 
This,  where  it  is  not  the  direct  act  of  the  party,  may  be 
inferred  from  circumstances,  such  as  advertisements, 
shop  bills,  signs  or  cards,  and  from  various  other  acts 
from  which  it  is  reasonable  to  infer  that  the  holding 
out  was  with  his  authority,  knowledge  or  assent ;  and 
whether  a  defendant  has  so  held  himself  out,  or  per- 
mitted it  to  be  done,  is  in  every  case  a  question  of  fact 
and  not  of  law.'*  Accordingly,  the  Court  held  that  the 
foregoing  evidence,  recounted  in  the  statement  of  facts, 
should  have  been  submitted  to  the  jury,  from  which 
they  might  have  made  such  deductions  as  they  chose. 

Mr.  Justice  Miller,  in  reply  to  the  inquiry  as  to  what 
the  defendant  might  have  done  to  rectify  the  mistaken 
belief,  said  in  part:  *'We  do  not  say  he  was  under  a 
legal  obligation  to  publish  a  repudiation  of  the  part- 
nership in  the  same  newspapers  or  in  any  other, 
though  this  would  seem  to  be  a  very  obvious  and  a 
most  efficient  mode  of  proclaiming  such  a  denial,  and 
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the  fact  that  he  failed  so  to  do  was  a  eircmnstance  to 
go  to  the  jury.  But  we  take  it  that  the  rule  upon  the 
subject  stated  by  a  very  eminent  jurist  is  reasonable 
and  just:  *If  one  is  held  out  as  a  partner,  and  he 
knows  it,  he  is  chargeable  as  one,  unless  he  does  all 
that  a  reasonable  and  honest  man  should  do,  under 
similar  circumstances,  to  assert  and  manifest  his 
refusal  and  thereby  prevent  innocent  parties  from 
being  misled.'  ''  It  was  held  that  the  case  should  be 
sent  back  to  the  trial  court  to  be  retried  in  accordance 
with  the  foregoing  principles. 

EUUNG  LAW 
Story  Case  Answer 

If  a  person  holds  himself  out  or  permits  others  to 
hold  him  out,  as  a  partner  in  a  given  business,  whereby 
third  persons  are  misled,  he  may  be  held  as  a  partner, 
even  though,  in  fact,  he  has  no  connection  with  the 
business.  Under  these  circumstances  he  is  sometimes 
referred  to  as  a  *' partner  by  estoppel".  This  means 
that  the  law  will  not  permit  a  man  to  deny  that  he  is 
a  partner,  when  he  has  influenced  others  to  believe  that 
he  is  one,  or  has  permitted  the  belief  to  exist  without 
any  attempt  to  rectify  the  mistake. 

It  is  unnecessary  to  state  that  this  does  not  imply 
a  continuous  supervision  of  the  representations  of  a 
man's  business  associates.  But,  in  a  case  where  an 
unwary  person  might  reasonably  believe  a  misrepre- 
sentation, and  act  upon  this  belief,  precaution  should 
be  taken  by  making  a  statement  of  facts. 

In  the  Story  Case,  Watson  is  liable  as  a  partner,  for 
not  having  acted  when  the  misrepresentation  was 
made. 
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4.    Classes  of  Partnership 

A.    Trading  Partnership 

STOBY  CASE 

Crawford  Bates  and  Enoch  Ross  were  partners, 
conducting  a  general  brokerage  business  in  buying  and 
selling  stocks  and  bonds.  In  the  articles  of  partner- 
ship, Ross  agreed  not  to  sign  any  promissory  notes  in 
the  name  of  the  firm.  Nevertheless,  during  the  course 
of  the  business,  Ross  did  execute  such  an  obligation  to 
Jacob  Teschner,  who  was  not  aware  of  the  limitation 
in  the  articles  of  partnership.  When  suit  was  brought 
on  the  note.  Bates  maintained  that  Ross  had  na 
authority  to  make  the  note  because  of  the  written  con- 
tract between  them.  Teschner  contended  that  this  was 
a  trading  partnership,  and  that,  therefore,  Ross  had 
the  apparent  power  to  execute  notes.  For  whom 
should  the  Court  make  its  finding? 

BULINa  COUBT  CASE 

Lennon  vs.  Walsh,  Volume  98  Illinois  Reports,  Page 
27. 

Thomas  Walsh  and  Robert  Walsh,  partners  engaged 
in  business,  under  the  firm  name  of  Walsh  Bros,  dealt 
in  dry  goods.  Thomas  Walsh  executed  a  promissory 
note  to  Lennon  to  which  he  signed  the  firm  name  Walsh 
Bros. — Thomas  Walsh.  This  note  was  executed  for 
a  loan  of  money  paid  by  Lennon  to  Walsh  for  the  firm. 
Later,  suit  was  brought  on  the  note  by  Lennon. 
Thomas  Walsh  allowed  judgment  to  go  against  him, 
but  Robert  Walsh  defended  that  his  brother  had  no 
authority  to  make  the  instrument. 

Mr.  Chief  Justice  Dickey  delivered  the  opinion  of 
the  Court:    **It  is  among  the  powers  of  a  partner  in 
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a  mercantile  or  trading  business  to  borrow  money  in 
the  name  of  the  firm  and  thus  render  his  partners 
liable  for  the  sum  borrowed;  and  to  bind  the  firm  by 
agreement  to  pay  interest  on  the  same  at  any  lawful 
rate,  and  to  sign  the  firm  name  to  any  writing  admit- 
ting the  fact  of  the  borrowing,  and  promise  to  pay, 
and  thereby  to  furnish  evidence  against  the  firm,  and 
each  of  its  members.  All  this  Thomas  Walsh  did  do, 
and  thereby  did  bind  the  firm  and  each  of  its  mem- 
bers.''   Judgment  is  given  for  plaintiff. 

ETTLING  LAW 
Story  Case  Answer 

Heretofore,  it  has  been  stated  repeatedly  that  each 
partner  is  an  agent  of  the  firm  and  his  co-partners. 
But  from  this  statement  it  is  not  to  be  inferred  that 
one  partner  has  power  to  bind  the  firm  by  all  his  acts 
and  all  his  contracts.  There  are  certain  limitations  im- 
posed upon  the  authority  of  each  partner  by  the  very 
nature  of  the  business  in  which  the  partners  are  en- 
gaged. The  extent  or  scope  of  a  partner's  power  will 
therefore,  in  a  large  degree,  depend  upon  the  nature  of 
the  partnership  business.  In  determining  this  ques- 
tion, the  courts  draw  a  distinction  between  trading  and 
non-trading  partnerships. 

A  trading  partnership  is  defined  as  one,  the  princi- 
pal business  of  which,  consists  in  buying  and  selling 
and  dealing  in  commercial  transactions.  A  member 
of  a  trading  partnership  has  very  full  power  to  bind 
the  firm  and  his  co-partners  by  all  his  contracts,  un- 
less express  limitations  upon  his  authority  are  im- 
pressed upon  third  persons  dealing  with  him.  In  the 
Story  Case,  because  this  was  a  trading  partnership, 
Ross  was  acting  within  the  apparent  scope  of  his  au- 
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thority,  and  Teschner  had  no  reason  to  snspeet  that 
his  power  was  limited  by  contract.  Therefore,  Tesch- 
ner can  hold  either  member  of  the  firm. 


B.     Non-trading  Partnership 
STOBY  CASE 

Robert  Smiley  and  Richard  Yates  were  partners  in 
the  law  practice,  conducting  business  as  Smiley  & 
Yates.  Yates  purchased  an  automobile  in  the  name  of 
the  firm,  without  the  authority  or  consent  of  Smiley, 
who  later  refused  to  pay  any  part  of  the  purchase 
price.  The  automobile  dealer,  therefore,  brought  suit 
against  both  members  of  the  firm.  Smiley  maintained 
that  since  this  was  not  a  trading  partnership,  Yates 
had  no  implied  or  apparent  authority  to  make  pur- 
chases in  the  name  of  the  firm,  and  therefore  he — 
Smiley — was  not  liable  for  the  purchase  of  the  auto- 
mobile.   Is  this  a  good  defense  ? 

EULING  COURT  CASE 

Pease  vs.  Cole,  Volume  53  Connecticut  Reports,  Page 
53;  Same  Case,  Volume  55  American  Reports,  Page 
53. 

Cole  and  McCarthy,  partners,  conducted  a  theatre 
in  the  City  of  Hartford.  McCarthy  executed,  in  the 
name  of  the  firm,  a  note  to  his  father.  The  execution 
of  the  note  was  unauthorized,  and  so  far  as  could  be 
determined,  did  not  purport  to  be  for  the  benefit  of 
the  partnership.  The  note  was  endorsed  by  the  father 
to  the  plaintiff,  who  brought  this  action  against  Cole. 
No  other  note  had  ever  been  executed  in  the  name  of 
the  firm;  thus,  no  implied  power  on  the  part  of  the 
partner  to  bind  the  firm  could  be  implied  from  cus- 
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tomary  course  of  dealings.  Therefore,  the  only  ques- 
tion was  whether  a  member  of  this  kind  of  partner- 
ship had  powder  to  bind  the  firm  and  the  other  partner 
on  this  kind  of  contract. 

Mr.  Justice  Loomis  said:  **In  a  commercial  part- 
nership, each  acting  partner  is  its  general  agent,  with 
implied  authority  to  act  for  the  firm  in  all  matters 
within  the  scope  of  its  business ;  and  the  presumption 
of  law  is  that  all  commercial  paper  which  bears  the 
signature  of  the  firm,  executed  by  one  of  the  partners, 
is  the  paper  of  the  partnership,  for  the  reason  that  the 
giving  of  such  notes  would  be  within  the  usual  course 
of  mercantile  transactions.  But  when  we  pass  to  non- 
trading  partnerships,  the  doctrine  of  general  agency 
does  not  apply,  and  there  is  no  presumption  of  author- 
ity to  support  the  act  of  one  partner.  Hence,  in  order 
to  subject  the  firm  upon  a  bill  or  note  executed  by  one 
partner  in  its  name,  a  course  of  conduct,  or  usage,  or 
other  facts  sufficient  to  warrant  the  conclusion  that  the 
acting  partner  had  been  invested  by  his  partner  with 
the  requisite  authority,  must  appear,  or  that  the  firm 
has  ratified  the  act  by  receiving  the  benefit  of  it.  That 
the  partnership  in  question  belonged  to  the  non-trad- 
ing class  seems  so  obvious  as  to  need  no  discussion." 
Therefore,  it  was  decided  that  Cole  was  not  liable  upon 
the  note  in  question. 

RULING  LAW 
Story  Case  Answer 

A  non-trading  partnership  is  one  in  which  buying 
and  selling  is  not  the  principal  part  of  the  partnership 
business.  In  case  of  a  non-trading  partnership,  the 
transactions,  but  such  are  only  an  incident  to  the  main 
business.     In  case  of  a  non-trading  partnership  the 
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doctrine  of  general  agency  does  not  apply.  One  partner 
has  no  implied  power  to  bind  the  firm  by  general  con- 
tracts ;  and,  in  order  to  charge  his  co-partners,  it  must 
be  shown  that  he  had  authority,  or  that  it  was  custom- 
ary in  the  particular  business  for  one  partner  to  exer- 
cise such  power. 

A  law  partnership  is  not  a  trading  partnership,  be- 
cause it  is  not  engaged  in  buying  and  selling,  there- 
fore, in  the  Story  Case,  Yates  had  no  implied  or  ap- 
parent authority  to  purchase  the  automobile,  and 
Smiley  is  not  liable. 


C.     Limited  Partnership 
STORY  CASE 

The  State  of  Maryland  permitted  the  organization 
of  partnerships,  in  which  one  member  would  not  be 
liable  for  more  than  the  amount  he  actually  furnished 
the  firm,  provided  the  statute  under  which  such  a  firm 
was  organized  was  strictly  followed.  The  law  was  such 
that,  if  the  conditions  were  not  absolutely  followed,  the 
partnership  should  be  a  general  one.  One  of  the  re- 
quirements of  this  law  was  to  the  effect  that  the  ar- 
ticles of  partnership  must  be  recorded  with  the  re- 
corder of  the  county  in  which  the  firm  was  doing  busi- 
ness. James  Pope  entered  a  partnership  with  the 
agreement  to  become  a  limited  member,  but  the  man- 
ager of  the  firm  failed  to  record  the  contract  under 
which  Pope  assumed  the  relation  of  a  member.  Later, 
when  the  firm  became  insolvent,  creditors  assumed 
Pope  to  be  a  general  partner,  because  the  articles  of 
partnership  were  not  recorded.  Can  they  recover 
against  him? 
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EULING  COURT  CASE 

Lineweaver  vs.  Slagle,  Volume  64  Maryland  Reports, 
Page  465;  Same  Case,  Volume  54  American  Reports, 
Page  775. 

There  was  enacted  in  Maryland,  prior  to  the  origin 
of  the  controversy  in  this  case,  a  law  which  provided 
that  limited  partnerships  might  be  formed.  By  com- 
pliance with  the  terms  of  the  statute,  a  person  might 
become  a  member  of  such  a  partnership,  and  his  li- 
ability limited  to  the  amount  of  capital  which  he  con- 
tributed. In  various  sections  of  the  law  it  was  pro- 
vided that  the  special  partner  •■  *  shall  contribute  in  ac- 
tual cash  payments  a  specific  sum  as  capital  to  the 
common  stock";  that  a  certificate  should  be  executed, 
acknowledged,  and  recorded,  which  should  state, 
among  other  things,  **the  amount  of  capital  which  each 
special  partner  shall  have  contributed  to  the  common 
stock";  that  at  the  time  of  filing  this  certificate  there 
should  also  be  filed  an  affidavit  of  one  or  more  of  the 
general  partners,  ''stating  that  the  sums  specified  in 
the  certificates  to  have  been  contributed  by  each  of  the 
special  partners  to  the  common  stock  have  been  actu- 
ally and  in  good  faith  paid  in  cash" ;  that,  "if  any  false 
statement  shall  be  made  in  such  certificate  or  affidavit, 
all  the  persons  interested  in  such  partnership  shall  be 
liable  for  all  the  engagements  thereof  as  general  part- 
ners." 

Slagle,  the  defendant,  purporting  to  act  under  the 
provisions  of  the  law  above  recited,  entered  into  a 
partnership  as  a  special  partner.  One  question,  among 
others,  which  arose  in  this  controversy  was  whether 
he  had  paid  his  share  of  the  capital  stock  in  accord- 
ance with  the  provisions  of  the  statute.    It  developed 
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that,  npon  the  day  the  partnership  agreement  was  set- 
tled, he  gave  to  the  firm  a  certified  check  for 
$10,000,  which  was  his  contribution  by  their  agree- 
ment. This  check  was  deposited  to  the  credit  of  the 
firm;  on  the  same  day  the  firm  gave  him  a  check  for 
$6,500,  and  three  days  later  gave  him  another  check 
for  over  $1,000.  At  the  time  these  checks  were  given, 
it  appeared  that  the  partnership  did  not  have  any 
funds  in  the  bank  except  the  $10,000  which  had  been 
given  by  the  defendant  as  his  contribution  to  the  cap- 
ital of  the  firm.  The  firm  later  became  insolvent  and 
this  action  was  brought  by  the  plaintiff  upon  a  note, 
executed  in  the  name  of  the  firm,  against  the  defendant, 
seeking  to  charge  him  as  general  partner. 

Decision :  The  payment  by  the  defendant  was  not  a 
payment  within  the  meaning  of  the  law,  so  as  to  relieve 
him  of  the  liability  as  a  general  partner.  Mr.  Justice 
Miller,  in  delivering  the  opinion  of  the  Court,  said  in 
part:  **Now,  we  take  to  be  too  plain  for  argument 
that  this  was  not  such  a  'contribution'  of  $10,000  to 
the  common  stock  of  the  firm,  that  day  formed,  as  the 
law  requires.  In  no  legitimate  sense  of  the  word  can 
the  paying  of  money  one  hour,  and  recei\dng  it  back 
the  next,  be  said  to  be  a  'contribution'  of  it  for  any 
purpose  whatever.  We  hold  it  to  be  clear  that,  to  grat- 
ify the  statute,  the  special  partner  must  pay  his  money 
into  the  common  stock,  and  leave  it  there  to  the  risks  of 
the  business.  The  payment  and  devotion  of  the  money 
to  the  business  of  the  firm  must  be  actual  and  absol- 
ute, not  apparent  and  illusory.  *  *  *  In  our  opin- 
ion, the  requirement  that  the  special  partner  shall /con- 
tribute' a  specific  sum  *in  actual  cash'  was  made  by  the 
legislature  for  the  very  purpose  of  preventing  such 
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transactions.  The  statement,  therefore,  in  the  certifi- 
cate and  affidavit  that  Slagle  had  made  this  contribu- 
tion of  $10,000  was,  in  legal  contemplation,  'a  false 
statement ',  no  matter  in  what  good  faith  or  with  what 
honest  intentions  he  and  his  associates  may  have 
acted." 

It  follows  from  the  opinion  of  the  Court  that  Slagle 
was  held  liable  as  a  general  partner ;  and  that  his  li- 
ability was  not  limited  by  the  amount  of  capital  which 
he  contributed  or  purported  to  contribute,  but  to  the 
full  extent  of  all  the  partnership  debts. 

RTTLINa  LAW 

Story  Case  Answer 

In  the  ordinary  common  law  partnership,  each 
partner  was  said  to  be  a  general  partner  ^ith  general 
liability.  By  this  is  meant,  that  each  partner  is  liable 
for  all  the  debts  of  the  partnership,  even  though  he 
may  have  fully  paid  his  share  of  the  capital  stock.  In 
many  instances  this  rule  of  general  liability  worked  a 
hardship  upon  persons  who  'vsished  to  invest  money  in 
a  partnership,  take  no  active  part  in  the  management 
of  the  business,  and  not  be  liable  beyond  the  amount 
they  contributed. 

Accordingly,  in  many  states,  statutes  have  been 
passed  which  make  provisions  for  the  formation  of  lim- 
ited partnerships.  These  statutes  generally  provide 
that  there  shall  be  two  or  more  general  partners  with 
general  liability;  and  that  there  may  be  one  or  more 
limited  partners  with  limited  liability.  By  limited 
liability  is  meant  that  such  a  partner  shall  be  liable  for 
the  debts  of  the  firm  only  up  to  the  amount  which  he 
has  agreed  to  contribute  to  the  capital  of  the  business. 
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Since  this  character  of  organization  changes  the 
common  law  rule  of  liability,  the  courts  compel  the  par- 
ties to  comply  strictly  with  all  statutory  requirements. 
If  they  fail  in  this,  the  special  partners  are  held  to  be 
general  partners  with  general  liability;  and  this,  even 
though  the  statute  may  not  expressly  so  provide. 
Hence,  in  the  Story  Case,  Pope  is  liable  to  all  the  cred- 
itors personally  because  the  articles  of  partnership 
were  not  recorded.  He  is  responsible  as  a  general 
partner. 


II.     FORMATION  OF  THE  RELATION 

1.    Necessity  for  a  Contract 

A.    Offer  and  Acceptance 

STOBY  CASE 

George  Hudson  had  been  a  clerk  in  David  Brown's 
grocery  store  for  two  years.  One  day  Brown  said  to 
Hudson,  "George,  I  think  I'll  give  you  an  interest  in 
my  store  and  make  you  a  partner,  provided  you  are 
willing  to  become  a  member.  I'll  give  you  a  third  in- 
terest, if  you  agree  to  stay  two  years,  and  a  third  of 
the  profits  at  the  end  of  that  time,  deducting  of  course 
your  salary.  Think  it  over."  Nothing  more  was  said 
or  done  concerning  the  matter.  Hudson  continued  to 
work  as  usual,  and  received  his  weekly  salary.  At  the 
end  of  two  years,  he  demanded  an  accounting  of  Brown, 
on  the  ground  that  they  were  partners.  At  the  trial 
of  the  case,  Hudson's  attorney  did  not  produce  more 
evidence  than  is  given  above.  Does  this  show  the  ex- 
istence of  a  partnership? 
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RULING  OOUET  CASE 

Sahel  vs.  Savannah  Rail  and  Equipment  Co.,  Volume 
135  Alabama  Reports,  Page  380;  Same  Case,  Volume 
33  Souther  Reports,  Page  663. 

The  Savannah  Rail  Company  informed  Sabel  that 
locomotives  could  be  bought  from  a  certain  company 
at  a  reasonable  price.  The  parties,  thereupon,  entered 
into  an  agreement  to  purchase  the  engines,  and  which- 
ever party  should  have  the  first  opportunity  should  buy 
''upon  the  best  terms  possible,"  and  when  purchased, 
the  engines  should  be  sold  upon  joint  account.  The  com- 
pany did  buy,  but  it  does  not  appear  that  the  engines 
were  bought  on  joint  account.  After  the  purchase,  Sabel 
wrote  the  company  reminding  its  members  of  the 
agreement ;  to  this  the  company  replied  that  it  had  pur- 
chased the  engines  for  $18,000;  and  stating  that,  in 
case  he  wished  to  become  a  partner  in  the  transaction 
that  he  should  send  $9,000,  as  his  share  of  the  pur- 
chase price.  To  this  Sabel  never  replied.  The  com- 
pany, thereafter,  sold  the  engines  at  a  profit  of  $10,000. 

This  bill  was  brought  by  Sabel  to  compel  the  com- 
pany to  account  for  the  profits  of  the  transaction;  it 
was  contended  that  they  became  partners  by  virtue  of 
the  agreement,  and  that,  as  such,  they  were  entitled  to 
half  of  the  profits  of  the  sale  of  the  locomotives. 

Decision:  There  was  no  partnership  in  this  case. 
Sabel  did  not  accept  the  offer  of  the  company  and 
therefore,  he  cannot  recover  on  a  partnership  contract. 
Mr.  Justice  Tyson  said  in  part :  *'  To  constitute  a  part- 
nership, there  must  be  a  valid  agreement  to  enter  into 
partnership,  and  this  contract  must  be  executed.  Un- 
less something  is  done,  or  unless  the  agreement,  from 
its  nature,  operates  in  the  present,  the  contract  is  ex- 
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ecutory,  and  either  party  may  decline  to  carry  it  out,  so 
long  as  there  has  not  been  an  acceptance  of  the  offer. 
In  accordance  with  the  opinion,  the  Court  held  that  the 
bill  of  Sabel  should  be  dismissed,  since  he  was  not  en- 
titled to  an  accounting  upon  the  basis  of  a  partner. 

EXJLINa  LAW 
Story  Case  Answer 

As  is  well  indicated  by  the  Court  Case  of  Sahel  vs. 
Savannah  Bail  <&  Equipment  Company,  "a  person  can- 
not claim  the  privileges  of  a  partnership  until  there 
has  been  a  contract  making  him  a  partner ;  there  must 
be  an  offer  from  the  one  side,  with  an  acceptance  on 
the  other,  or  conversely."  Of  course,  neither  the  offer 
or  acceptance  need  be  in  express  words ;  they  may  be 
indicated  by  the  conduct  of  the  parties  in  acting  to- 
gether as  partners.  In  the  Story  Case,  there  was  no 
express  acceptance  by  Hudson  of  Brown's  offer, 
and,  as  his  work  in  the  store  could  be  construed  as  a 
continuance  of  his  clerkship,  there  was  not  any  accept- 
ance by  conduct.  Had  Hudson  acted  as  a  partner,  in 
reliance  on  Brown's  offer,  a  partnership  would  have 
been  perfected. 


B.    The  Contract  Must  Be  Executed 
STOSY  CASE 

Truman  Hobbs  said  to  Earl  Reynolds,  **I  know 
where  there  is  a  splendid  teaming  and  transfer  bus- 
iness for  sale,  and  I  want  you  to  join  with  me  as  part- 
ner, provided  I  can  buy  it."  Reynolds  answered, 
"Very  well,  I'll  accept  your  offer  and  enter  into  a 
partnership  with  you  on  a  basis  of  fifty  per  cent  each, 
if  you  get  the  business  on  proper  terms."    A  few  days 
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later,  Hobbs  purchased  the  teaming  business,  and 
wrote  Reynolds  this  letter:  *'I  have  bought  the  bus- 
iness ;  come  to  my  house  as  soon  as  you  can  to  talk  over 
matters.'^  Reynolds  made  no  effort  to  see  Hobbs  for 
two  weeks.  During  this  time  Hobbs  worked  diligently 
and  the  teaming  business  became  so  attractive  to  him 
that  he  wrote  Reynolds  the  following  letter:  **I  have 
decided  to  continue  with  my  business  alone,  and,  as 
you  have  shown  no  intention  to  join  with  me,  we  will 
consider  negotiations  at  an  end."  Reynolds  then  ap- 
peared and  demanded  to  be  considered  as  a  partner, 
offering  at  the  same  time  to  pay  for  one-half  of  the 
business.  When  Hobbs  refused  to  consider  him,  Rey- 
nolds brought  a  partnership  suit  for  an  accounting. 
What  should  the  Court  do  ? 

BULINa  COUBT  CASE 

Nixon-Jones  Printing  Company  vs.  Sailors  et  aL, 
Volume  20  Illinois  Appellate  Reports,  Page  509. 

The  defendant.  Sailors,  Woodward  and  Guibout, 
jointly  owned  the  business  of  a  commercial  agency. 
They  agreed  to  unite  their  interests  and  conduct  the 
business  as  a  partnership  under  the  firm  name  of  the 
Union  Mercantile  Agency.  When  this  arrangement 
was  made,  however,  it  was  agreed  that  for  the  first  two 
years.  Sailors  was  to  be  relieved  from  any  participa- 
tion in  the  business,  was  not  to  be  liable  for  any  of  the 
losses,  nor  entitled  to  any  of  the  profits.  At  the  expira- 
tion of  this  time,  he  was  to  take  an  active  part  in  the 
business  and  to  share  in  its  profits  and  losses.  Dur- 
ing the  two  years  referred  to,  Guibout  ordered  certain 
printing  to  be  done  by  Nixon-Jones  Printing  Co.  for 
the  Union  Mercantile  Agency.    In  this  action  brought 
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to  recover  the  charges  for  the  printing,  the  plaintiff 
seeks  to  recover  from  Sailors  as  a  partner  in  the  bus- 
iness. 

Decision :  In  order  to  charge  a  person  as  a  partner 
in  a  given  business,  in  the  absence  of  any  estopping 
conduct  on  his  part,  it  must  appear,  not  only  that  there 
was  a  contract  to  form  a  partnership,  but  that  that  con- 
tract was  executed.  In  this  case,  there  was  only  an 
agreement  to  become  partners  at  the  expiration  of  a 
stated  time.  During  this  time  the  defendant  was  not 
liable  as  a  partner  by  virtue  of  that  executory  agree- 
ment. 

Mr.  Justice  Moran  said  in  part:  **The  contract  be- 
tween Woodward  and  Guibout  and  appellant — Sailors 
— did  not  constitute  appellant  a  partner  in  the  business 
which  "Woodward  and  Guibout  were  to  conduct  in  St. 
Louis.  True,  the  word  'partnership'  is  used  to  desig- 
nate the  relation  of  the  parties,  but  the  whole  agree- 
ment shows  plainly  that  Sailors  was  a  joint  owner 
merely,  and  that  the  business  was  to  be  conducted 
wholly  by  the  others,  and  they  were  to  have  the  entire 
profits  accruing,  and  bear  all  losses  that  might  happen 
in  running  the  business,  till,  at  the  end  of  two  years. 
Sailors  was  to  come  into  a  participation  of  the  bus- 
iness, and  thereafter  share  the  profits  and  losses  of  the 
business  that  should  be  done.  It  was  a  contract  which 
bound  Sailors  to  become  a  partner  at  the  end  of  two 
years,  but  such  contract  would  not  make  him  liable 
for  the  debts  contracted  before  his  relation  as  partner 
commenced."  The  Court  was,  therefore,  of  the  opinion 
that  Sailors  was  not  liable  as  a  partner  for  the  debts  in 
question. 
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BXTUNa  LAW 
Story  Case  Answer 

The  existence  of  the  relation  of  partnership  depends 
upon  a  contract,  express  or  implied,  between  the  par- 
ties to  the  relation.  To  constitute  the  relation  it  must 
appear,  not  only  that  there  is  a  binding  contract  be- 
tween, but  that  the  contract  is  executed  and  not  execu- 
tory. That  is  to  say,  the  agreement  must  show  that 
they  are  in  fact,  partners  at  the  present  time ;  and  not 
that  they  shall  become  partners  at  some  future  date. 
One  who  agrees  to  go  into  a  business  with  another  at 
a  future  time  as  a  partner  is  neither  entitled  to  any 
of  the  profits  which  accrue  in  the  meantime  nor  liable 
for  the  debts  incurred  before,  by  his  agreement,  he  is 
to  become  a  partner.  In  the  Story  Case,  a  partnership 
never  existed  because  the  agreement  was  only  execu- 
tory.   Reynolds,  therefore,  could  not  recover. 


C.     Competency  of  Parties 
STORY  CASE 

Ten  corporations,  each  conducting  a  different  line  of 
business  and  operating  about  New  York,  entered  into 
a  contract  for  maintaining  a  common  ofi&ce  in  New 
York,  where  each  could  transact  its  business  through 
one  organization.  Each  company  agreed  to  pay  its 
pro  rata  share  of  the  expenses  of  this  central  office. 
The  organization,  operating  under  the  name  The  Gen- 
eral Sales  Copartnership,  was  imincorporated.  After 
it  was  in  operation,  a  large  sale  of  woolens  was  made 
through  it  to  Harold  McKee  for  one  of  the  members,  A. 
&  0.  Woolen  Company.  This  sale,  the  A.  &  0.  Woolen 
Company  did  not  fulfill,  in  accordance  with  the  con- 
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tract  with  Harold  McKee.  The  latter  brought  suit 
against  all  members  of  the  General  Sales  organization, 
on  the  ground  that  they  were  liable  as  partners.  Can 
this  contention  be  maintained  ? 

EULING  COURT  CASE 

Wehrman  vs.  The  Merchants'  National  Bank,  Vol- 
ume 60  Ohio  State  Reports,  Page  160. 

The  Merchants'  National  Bank  is  a  corporation  or- 
ganized under  the  national  baulking  laws  of  the  United 
States.  In  this  action,  it  is  sought  to  charge  the  bank 
as  a  partner  in  the  Elsmere  syndicate.  This  organiza- 
tion is  a  partnership  having  forty  shares  which  were 
transferable,  much  like  the  shares  of  stock  of  an  ordi- 
nary corporation.  The  bank  became  owner,  by  transfer, 
of  nine  of  these  shares  of  this  partnership,  taken  as  se- 
curity for  certain  indebtedness  of  one  of  its  customers. 
But  it  so  dealt  mth  the  shares  originally  held  as  se- 
curity that  the  Court  was  of  opinion  that  it  became  out- 
right OT\Tier.  The  syndicate  was  unable  to  meet  all  its 
obligations,  and  "Wehrman,  one  of  its  creditors, 
brought  this  action  against  the  banl?:,  seeking  to  hold 
it,  as  a  partner  in  the  syndicate,  for  the  debts  of  the 
latter. 

Decision :  A  corporation  is  an  artificial  creation  of 
the  legislature,  and  has  no  greater  powers  than  those 
expressly  conferred  upon  it  by  statute,  and  those  pow- 
ers necessarily  and  fairly  incidental  to  its  express 
powers.  The  bank  in  this  case,  has  no  power,  express 
or  implied,  to  become  a  partner  in  the  business  and  in- 
cur partnership  liability.  Mr.  Justice  Burket  said  in 
part :  *  *  To  become  a  member  of  a  partnership  in  any 
manner  or  for  any  purpose,  is  not  incidental  to  car- 
rying on  the  business  for  which  national  banks  are  es- 
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tablished,  and  is  certainly  not  expressly  granted.  The 
power  therefore  does  not  exist.  *  *  *  The  officers 
of  a  bank  cannot  delegate  their  power  to  others.  It  is 
therefore  clear  that  a  national  bank  cannot  be  a  part- 
ner in  a  copartnership,  and  cannot  incur  partnership 
liability.''  Accordingly,  it  was  held  that  the  Mer- 
chants' National  Bank  was  not  liable  for  the  debts  of 
the  partnership. 

EUUNG  LAW 
Story  Case  Answer 

In  general,  any  person  who  can  enter  into  any  kind 
of  contract  may  become  a  partner.  At  common  law, 
a  married  woman  could  not  make  any  contract  except 
as  to  her  separate  property ;  consequently,  she  was  not 
competent  to  enter  into  a  partnership,  except  as  to  her 
separate  property.  But,  under  modem  statutes  she  is 
given  the  capacity  to  contract  and  she  may  become  a 
partner  with  another  business ;  however,  it  may  be  said 
that,  even  under  modem  statutes,  she  is  seldom  per- 
mitted to  become  a  partner  with  her  husband. 

Most  contracts  of  infants  are  only  voidable ;  it  there- 
fore follows,  that  he  may  contract  to  become  a  part- 
ner, but  it,  like  any  other  contract,  may  be  avoided  by 
an  act  of  disaffirmance.  But  if  he  has  contributed 
property  or  capital  to  the  firm,  he  cannot  •v\ithdraw  it 
as  against  partnership  debts.  Nor  can  he  recover 
money  which  he  has  paid  for  being  admitted  to  a  part- 
nership, in  the  absence  of  any  fraud. 

A  corporation  has  no  implied  power  to  enter  into  a 
partnership;  such  power  must  be  expressly  conferred 
upon  it  by  the  legislature.  In  the  Story  Case,  the  cor- 
porations that  were  members  of  the  General  Sales  Co- 
partnership could  not  be  held  as  partners,  even  though 
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the  organization  was  called  a  co-partnership,  because 
no  such  power  has  been  conferred  upon  corporations 
by  the  New  York  law. 


D.    Legality  of  the  Object 
STOBY  CASE 

Henry  Reeve  and  Reno  Powers  were  in  the  business 
of  manufacturing  oleomargerine  butter,  transacting 
business  under  the  firm  name  of  Reeve  &  Powers. 
Reeve  was  the  treasurer  of  the  company,  and  Powers 
the  manager.  Contrary  to  the  provisions  of  statute, 
this  firm  artificially  colored  its  butter,  and  sold  it  in 
this  way  to  the  trade.  After  the  firm  was  in  existence 
for  some  time,  a  dispute  occurred  between  the  parties 
and  Reeve  refused  to  pay  Powers  any  money ;  the  lat- 
ter, thereupon,  brought  an  action  for  an  accounting 
against  Reeve  as  a  partner.  If  the  evidence  shows 
that  the  business  was  conducted  contrary  to  statute, 
what  should  the  Court  do  with  the  case? 

RULINa  COURT  CASE 

Respass  vs.  Central  Trust  and  Safe  Deposit  Co., 
Volume  112  Kentucky  Reports,  Page  606 ;  Same  Case, 
Volume  56  Lawyers'  Reports  Annotated,  Page  479; 
Volume  99  American  State  Reports,  Page  317. 

Respass  and  Sharp  were  partners  in  the  business 
of  managing  a  racing  stable,  and,  in  connection  with 
that  business,  were  engaged  in  hoohmaking,  or  making 
wagers  upon  race  horses.  Sharp  died,  leaving  on  de- 
posit to  his  credit  some  $4,000,  known  as  the  ''banl^- 
roll"  of  the  bookmaking  concern  in  which  each  of  the 
partners  had  an  equal  interest.  This  action  was 
brought  by  Respass  against  the  Central  Trust  and 
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Safe  Deposit  Company,  executor  of  Sharp,  asking  for 
an  accounting  as  to  the  business  in  which  they  had 
been  engaged;  he  made  special  claim  to  the  $4,000 
which  Sharp  left  on  deposit. 

Decision :  The  business  in  which  these  two  partners 
had  been  engaged  was  an  illegal  one ;  and,  although  it  is 
evident  that  Sharp  left  money  in  wliich  Respass  had 
an  interest,  according  to  their  agreement,  the  Court 
will  not  lend  its  aid  in  settling  affairs  of  an  illegal 
partnership.  **We  conclude  that  in  this  country," 
said  Mr.  Justice  Du  Belle,  '*in  the  case  of  a  partner- 
ship in  a  business  confessedly  illegal,  whatever  may 
be  the  doctrine  where  there  has  been  a  new  contract 
in  relation  to,  or  a  new  investment  of,  the  profits  of 
such  illegal  business,  and  whatever  may  be  the  doc- 
trine as  to  the  rights  or  liabilities  of  a  third  person 
who  assumes  obligations,  with  respect  to  such  profits, 
or  by  law  becomes  responsible  therefor,  the  decided 
weight  of  authority  is  that  a  Court  of  Equity  will  not 
entertain  a  bill  for  an  accounting.'*  Accordingly,  it 
was  held  that  Respass  was  entitled  to  no  legal  assist- 
ance in  getting  his  share  of  the  profits  of  the 
partnership. 

EULING  LAW 
Story  Case  Answer 

A  partnership  may  be  formed  for  the  purpose  of 
carrying  on  any  lawful  business  which  either  or  any 
of  the  partners  could  have  carried  on  individually.  Of 
course,  they  may  be  formed  for  carrying  on  a  business 
which  is  unlawful  or  contrary  to  public  policy;  but  it 
is  ineffectual  so  far  as  creating  any  enforcible  rights 
and  liabilities  as  between  the  partners.  The  courts 
do  not  sit  to  assist  scoundrels  in  straightening  out 
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their  nefarious  trades;  where  partners  engage  in  an 
unlawful  business  they  are  left  where  they  are  found. 
In  the  Story  Case,  if  the  Court  finds  evidence  that 
Reeve  and  Powers  were  coloring  their  oleomargerine, 
this  fact  will  render  their  business  illegal  and  deprive 
Powers  of  the  assistance  of  the  courts. 


E.    Formalities  Required 
STORY  CASE 

Arthur  Zane,  a  druggist,  said  to  Martin  Burns,  an 
old  and  faithful  employee,  ''Martin,  I  want  to  make 
you  a  partner  in  my  business,  provided  you  desire  this 
relation.  You  agree  to  work  another  year  as  you  have 
been  doing,  and  I'll  give  you  a  fourth  interest  in  the 
business.  That  is,  you  will  receive  one-fourth  of  the 
profits  at  the  end  of  the  year,  based  on  a  fourth  owner- 
ship." Burns  answered,  ''Very  well,  when  shall  we 
begin r*  The  reply  came,  "Right  now."  Nothing 
more  was  said  about  the  matter  until  four  months  later 
when  Zane  said  to  Burns,  "Martin,  at  the  end  of  this 
month  you  may  leave,  for  I  won't  need  your  services 
any  more. ' '  Burns  refused  to  go,  saying  that  he  was 
a  partner  in  the  business,  and  demanded  an  accounting. 
Zane  contended  that  a  partnership  did  not  exist,  since 
there  were  no  articles  of  partnership  signed  by  the 
parties.    In  an  action,  whom  should  the  Court  sustain  ? 

RULING  COURT  CASE 

McMurtrie  vs.  Guiler,  Volume  183  Massachusetts 
Reports,  Page  451;  Same  Case,  Volume  67  North- 
eastern Reports,  Page  358. 

Guiler  and  another  were  partners  in  the  business 
of  mechanical  engineering.     McMurtrie,  the  plaintiff 
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in  this  action,  entered  their  employ  as  an  assistant,  on 
a  salary.  While  working  for  them,  he  received  a  very 
much  better  offer;  the  defendants,  in  order  to  induce 
the  plaintiff  to  remain  with  them,  offered  to  receive 
him  into  the  firm  as  a  partner.  No  written  articles  of 
partnership  were  prepared,  but  it  was  understood  and 
agreed  between  them  that  the  plaintiff  should  receive 
from  the  profits  of  the  business  at  least  $2,400  an- 
nually, and  possibly  more.  Without  further  and  more 
definite  arrangements,  the  plaintiff  continued  to  work 
in  the  business ;  at  the  end  of  the  year  a  dispute  arose 
as  to  the  relation  which  the  plaintiff  bore  to  the  firm ; 
he  left  the  concern,  and  brought  this  action,  claiming 
at  least  one  quarter  part  of  the  profits  as  his  share. 
The  defendants  contended  that  since  there  was  no 
agreement  as  to  the  proportion  in  which  the  parties 
were  to  share  the  profits,  that  there  was  no  complete 
contract,  consequently,  there  was  no  way  of  ascertain- 
ing his  share,  and  he  should  not  be  permitted  to  re- 
cover anything  as  profits  from  the  firm. 

Decision :  As  between  the  parties  to  an  alleged  part- 
nership, it  becomes  a  question  of  intention,  as  to 
whether  a  given  person  is  a  partner.  The  evidence  in 
this  case  was  sufficient  to  sustain  the  conclusion 
reached  by  the  lower  court  that  such  intention  ex- 
isted. The  fact  that  the  contract  was  informal,  and  in- 
complete in  some  respects,  is  not  material,  for  equity 
has  the  power  to  adjust  the  proportion  in  which  they 
shall  share,  if  in  fact  the  intention  to  make  the  plain- 
tiff a  partner  existed. 

Mr.  Justice  Braley  said:  *' There  was  enough  to 
show  that  a  going  business  enterprise  was  in  existence, 
to  which,  by  mutual  consent,  the  plaintiff  was  ad- 
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mitted.  He,  in  common  with  tlie  defendants,  con- 
tributed his  services  as  a  contracting  and  mechanical 
engineer,  and  with  them  was  to  share  in  the  profits  of 
their  joint  nndertakiag;  and  this  is  all  that  is  neces- 
sary, as  a  matter  of  law,  to  sustain  the  finding.  *  *  * 
We  are  not  prepared  to  hold  that,  because  it  was  left 
undetermined  by  their  agreement  what  share  the  plain- 
tiff was  to  take  m  the  profits,  a  court  of  chancery 
must  dismiss  his  bill,  and  allow  the  defendant  to  hold 
the  result  of  his  labor  and  skill  for  their  exclusive  bene- 
fit. Where  the  contract  is  silent,  equity  mil  adjust  the 
rights  of  the  partners  to  profits  on  the  basis  of  what 
their  intention  was  as  shown  from  all  the  facts  of  the 
case." 

The  Court,  having  determined  that  the  plaintiff  was 
entitled  to  share  in  the  profits,  the  parties  themselves 
agreed  upon  the  amount  to  which  the  plaintiff  was 
justly  entitled. 

RUUNG  LAW 
Story  Case  Answer 

At  common  law,  no  formalities  were  required  for  the 
formation  of  the  relation  of  partnership ;  the  contract 
might  be  express  or  implied ;  oral  or  in  writing ;  sealed 
or  unsealed.  It  is  quite  apparent  that  persons,  enter- 
ing into  the  relation,  for  their  own  convenience  and 
protection,  should  formulate  their  agreement  in 
writing. 

Under  the  Statute  of  Frauds,  an  agreement  to  form 
a  partnership  iu  the  future,  not  to  begin  or  to  be 
formed  within  a  year  from  the  time  of  the  agreement 
is  made  is  unenforcible.  Also  a  partnership  which  is 
formed  to  continue  for  more  than  a  year  cannot  be 
enforced.    But  if  the  parties  enter  into  the  relation 


PARTNERSHIPS  59 

and  transact  business,  the  courts  will  treat  it  as  a 
partnership  at  will,  but  not  governed  by  their  con- 
tract. Sufficient  was  said  and  done,  in  the  Story  Case, 
to  make  Zane  and  Burns  partners  and  the  latter  should 
have  his  action  as  a  partner  for  an  accounting. 


III.  THE  NATURE  OF  PARTNERSHIP  AS 
AN  ENTITY 

1.    The  Firm  Name 
'^    A.    Necessity  for  a  Finn  Name 
'  STOBY  CASE 

Hans  Larson,  transacting  business  as  *' Larson,  the 
Shoemaker,"  offered  to  allow  Sidney  Johnson,  an  em- 
ployee, to  become  an  associate  with  him  in  the  busi- 
ness. No  formalities  were  observed  in  the  agreement ; 
Larson  merely  said  to  Johnson,  ''Sidney,  if  you  con- 
tinue the  good  work  you  are  now  doing,  I'll  consider 
you  in  partnership  with  me;  I  will  give  you  a  one- 
fifth  interest  in  the  business  and,  consequently,  in  the 
profits,  and  you  will  receive  also  your  usual  salary.'* 
Johnson  acquiesced  in  this  agreement,  but  the  business 
continued  under  the  same  name — **  Larson,  the  Shoe- 
maker.** Two  months  later,  Larson  tried  to  sever  his 
relations  with  Johnson,  and,  among  other  reasons,  con- 
tended that  no  partnership  existed  because  no  firm 
name  was  adopted,  that  is,  the  same  name  which  had 
been  previously  and  always  associated  with  the  busi- 
ness continued  to  be  used. 

EUUNG  COUBT  CASE 

Johnson  Bros.  vs.  Carter  and  Company,  Volume  120 
Iowa  Reports,  Page  355 ;  Same  Case,  Volume  94  North- 
western Reports,  Page  850. 
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T.  E.  Carter  entered  into  a  subcontract  with  Kali- 
man  and  Company  to  do  some  work  upon  grading  the 
road  bed  for  the  Ft.  Dodge  and  Omaha  Railway  Com- 
pany. As  he  had  not  sufficient  capital  to  finance  the 
work  he  had  contracted  to  do,  he  went  to  Brown,  a 
banker,  and  agreed  to  give  him  one-half  of  the  profits 
to  be  derived  from  the  performance  of  his  contract,  if 
the  latter  would  furnish  the  necessary  capital  and  also 
one  man  to  keep  books.  Brown  accepted  the  proposi- 
tion, and  a  man  by  name  of  Campbell  was  engaged  by 
Brown  as  bookkeeper.  The  business  was  conducted 
in  the  name  of  ''Carter  and  Company";  Brown  hon- 
ored sight  drafts  on  his  bank,  signed  "Carter  and 
Company,"  and  received  notes  so  signed  for  moneys 
advanced  in  the  completion  of  the  work.  When  the 
work  was  done,  Carter  executed  his  note  to  Brown  for 
one-half  of  the  profits  of  the  contract. 

This  action  was  brought  by  Johnson  Bros,  upon  a 
note  signed  by  Carter  and  Company;  it  was  claimed 
that  Brown  was  a  member  of  Carter  and  Company  as 
a  partner,  and  therefore,  liable  upon  the  note  as  a 
partner. 

Decision :  The  Court  was  of  the  opinion  that  a  part- 
nership did  exist  and  that  Brown  was  a  member  there- 
of, even  though  his  name  did  not  appear  in  the  name 
under  which  the  business  was  carried  on.  Mr.  Justice 
Ladd  said  in  part:  "The  use  of  the  term  *  partner- 
ship' is  not  essential,  and  the  adoption  of  a  firm  name 
may  be  dispensed  with.  The  facts  of  no  two  cases  are 
alike.  The  only  crucial  test  seems  to  be  the  intention 
of  the  parties.  *  *  *  if  the  essential  characteristics 
of  a  partnership  exist,  then  there  is  a  partnership. 
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whether  it  is  called  such  or  not,  and  whether  a  name 
exists  or  not."    Judgment  is  given  for  the  plaintiff. 

RULING  LAW 
Story  Case  Answer 

Although  it  is  usual  that  a  partnership  should  have 
a  firm  name,  it  is  not  an  essential  element  of  its  ex- 
istence. It  is  only  a  matter  for  the  convenience  of  the 
members  composing  the  firm.  The  partnership,  unlike 
a  corporation,  is  not  a  separate  and  distinct  entity 
from  its  members.  The  firm  name,  if  one  is  adopted, 
may  be  of  almost  any  choice  so  long  as  it  does  not  in- 
fringe upon  the  rights  of  other  persons,  and  provided 
that  there  are  no  statutory  regulations.  The  partners 
may  compound  all  their  names  as  a  firm  name,  or  it 
may  be  that  one  alone  may  be  used,  or  they  may  adopt 
a  wholly  fictitious  name. 

Even  if  no  name  has  been  adopted  by  agreement,  if 
they  permit  their  business  to  be  associated  with  a  cer- 
tain name,  so  that  such  name  becomes  a  firm  name  by 
reputation,  they  will  be  treated  as  having  adopted  that 
name  as  a  firm  name.  Larson,  the  Shoemaker,  could 
be  a  firm  name  as  well  as  Larson  and  Johnson,  and  the 
fact  that  no  firm  name  was  adopted  when  the  partner- 
ship was  formed  is  immaterial. 


B.    The  Right  to  the  Use  of  the  Firm  Name 
STORY  CASE 

Robert  Jarvis  and  Howard  Lewis  were  engaged  in 
a  wholesale  millinery  business  as  '* Jarvis  &  Co.,*' 
under  which  name  the  firm  had  built  up  a  big  reputa- 
tion. When  Lewis  agreed  to  purchase  the  interest  of 
his  partner,  he  agreed  also  to  give  a  consideration  for 
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the  firm  name  and  good  will.  After  the  contract  was 
executed,  and  Jarvis  had  disposed  of  his  interest,  he 
started  a  new  millinery  concern  with  the  name  Rob- 
ert Jarvis  &  Co.,  and  solicited  the  trade  of  the  old 
firm.  Lewis  maintained  that  he  alone  had  the  right  to 
the  use  of  the  name  Jarvis  &  Co.  and  brought  an  action 
to  enjoin  Jarvis  from  using  the  name  Robert  Jarvis 
&  Co.  Jarvis  argued  that  it  would  be  unreasonable 
to  forbid  him  from  using  his  own  name.  What  should 
the  Court  decide? 

SXTLINa  COURT  CASE 

Williams  vs.  Farrand,  Volume  88  Michigan  Reports, 
Page  473;  Same  Case,  Volume  14  Lawyers'  Reports 
Annotated,  Page  161. 

W.  C.  Williams,  A.  Sheley  and  A.  Sheley  Brooks, 
the  complainants  in  this  action,  and  Jacob  S.  Farrand, 
R.  T.  Williams,  H.  S.  Clark  and  Jacob  S.  Farrand,  Jr., 
the  defendants,  had  for  many  years  been  engaged  as 
partners  in  the  business  of  wholesale  druggists  under 
the  firm  name  and  style  of  Farrand,  Williams  &  Co. 
In  the  year  1890,  the  complainants  bought  the  interests 
of  the  defendants  in  the  business,  with  the  understand- 
ing that  the  former  were  to  continue  the  business.  At 
first,  the  agreement  contained  the  statement  that  they 
purchased  the  good  wiU;  to  this  the  defendants 
objected,  and  the  statement  was  removed.  Nothing 
was  said  in  their  agreement  as  to  the  use  of  the  firm 
name  after  dissolution. 

The  complainants  continued  the  same  business  at 
the  same  place,  adopting  as  a  firm  name,  "Williams, 
Sheley  and  Brooks.'*  The  defendants  afterwards 
formed  a  new  partnership  to  engage  in  the  same  busi- 
ness and  adopted  as  the  firm  name,  "Farrand,  Wil- 
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liams  &  Clark."  They  opened  up  their  business  two 
or  three  blocks  distant  from  the  place  of  business  of 
the  complainants. 

This  bill  was  brought  by  the  complainants,  asking, 
among  other  things,  that  the  defendants  be  enjoined 
from  using  any  combination  of  the  names  Farrand 
and  Williams  as  a  part  of  the  firm  name  of  the  defend- 
ants. So  far  as  the  facts  showed,  the  defendants  were 
doing  nothing  to  lead  the  public  to  believe  that  they 
were  the  old  firm;  they  announced  themselves  only  as 
formerly  members  of  the  old  firm ;  in  all  their  advertis- 
ing it  was  stated  that  the  old  firm  had  been  dissolved 
and  that  they,  as  members  of  it,  had  formed  this,  a  new 
partnership. 

Decision:  When  a  partnership  is  dissolved,  any 
member,  or  number  of  members,  whose  name  or  names 
appear  in  the  old  firm  name,  may  re-engage  in  the 
same  business,  and  adopt  as  the  name  of  the  new  firm, 
their  names  or  any  combination  of  their  names,  pro- 
vided they  have  not  agreed  to  the  contrary.  In  this 
case,  it  appears  that  the  name  of  the  new  firm  is  but 
a  combination  of  the  names  of  the  members  who  com- 
pose it ;  they  have  acted  in  good  faith  as  they  have  not 
agreed  not  to  use  their  names  in  a  new  firm.  Although 
some  confusion  has  been  caused,  the  complainants  are 
not  entitled  to  have  them  enjoined  from  using  the  firm 
name  which  they  have  adopted. 

Accordingly,  it  was  held  that  the  defendants  were 
entitled  to  use  the  name  adopted  under  the  circum- 
stances, and  that  the  complainants  have  no  just  cause 
for  complaint. 
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BXnJKa  LAW 
Story  Case  Answer 

After  a  partnership  has  done  business  for  a  long 
time  under  a  given  firm  name,  the  name  becomes  a  val- 
uable right  which  will  be  protected  by  law.  Any  agree- 
ment made  by  the  members  upon  dissolution,  as  to  the 
use  of  the  firm  name,  is  binding  upon  the  parties,  if 
supported  by  a  valuable  consideration. 

Upon  dissolution  of  the  relation  by  mere  lapse  of 
time,  one  or  any  of  the  partners  may  continue  the  busi- 
ness in  the  name  of  the  old  firm,  if  fictitious  in  the  ab- 
sence of  an  express  agreement  to  the  contrary,  pro- 
vided nothing  is  done  to  deceive  people  into  the  mis- 
taken belief  that  it  is  a  continuance  of  the  old  firm. 
Under  these  circumstances,  however,  neither  has  the 
right  to  continue  the  business  in  a  firm  name  which 
contains  the  name  of  a  retiring  partner  without  the 
consent  of  such  partner.  A  retiring  partner  may  form 
a  new  partnership,  and  use  his  name  in  its  firm  name. 

Where  one  partner  buys  the  interest  of  his  co- 
partner or  co-partners,  he  has  the  exclusive  right  to 
continue  the  business  in  a  fictitious  firm  name  of  the 
old  partnership,  even  though  nothing  be  said  in  the 
agreement  concerning  the  use  of  the  name  after  disso- 
lution. But  where  one  partner  sells  out  his  interest 
in  the  partnership  and  does  not  contract  not  to  use 
his  name  again  as  a  part  of  the  firm  name,  he  may  do 
so,  even  though  it  may  create  some  confusion,  pro- 
vided he  acts  in  good  faith,  and  does  not  consciously 
attempt  to  mislead  third  persons. 

It  would  have  been  unreasonable  for  the  Court,  in 
the  Story  Case,  to  forbid  Jarvis  from  using  his  own 
name,  had  he  not  contracted  away  that  name.    In  sell- 
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ing  his  interest  in  the  first  firm,  and  also  the  good  will 
and  firm  name,  he  denied  himself  the  right  to  use  that 
name  in  another  concern  doing  the  same  business,  in 
the  same  field.  He  must  use  some  name  which  wiU 
clearly  distinguish  his  own  business  from  the  one  he 
sold  to  Lewis. 

C.    Effect  of  the  Use  of  a  Firm  Name 
STORY  CASE 

Edward  Reynolds  and  Simon  Whiffen  were  doing 
a  banking  business  as  Reynolds  &  Company.  Reynolds 
signed  a  note  with  the  firm  name  for  a  large  sum  of 
money  and  then  disappeared,  lea^^ng  Whiffen  to  pay 
the  bank  obligations.  "VVliiffen  refused  to  pay  the  note 
in  question.  He  contended,  among  other  reasons,  that 
his  name  did  not  appear  on  the  note,  and  cites  the 
rule  in  the  law  of  negotiable  instruments,  that  only 
parties  whose  names  appear  on  a  bill  or  note  are  bound 
thereby.    Is  this  a  good  defense?  ' 

RUUNG  COURT  CASE 

HasTcins  vs.  D'Este,  Volume  133  Massachusetts  Re- 
ports, Page  356. 

This  action  was  brought  by  the  plaintiff,  Haskins, 
against  D'Este  and  McKenzie  upon  a  certain  note;  the 
declaration  described  them  as  **late  co-partners  under 
the  firm  name  and  style  of  'D'Este  and  Company,'  *' 
and  it  was  further  alleged  that  the  note  sued  upon  was 
signed  in  the  firm  name. 

A  certain  statute  in  Massachusetts  provides  that  any 
signature  to  a  written  instrument  sued  upon  as  a  cause 
of  action,  should  be  taken  as  admitted,  unless  the  party 
sought  to  be  charged  shall  contest  the  signature  with- 
in a  certain  time.    In  this  case,  McKenzie  did  not 
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appear  at  all;  D'Este  appeared,  but  did  not  contest 
the  signature.  He  merely  denied  the  existence  of  the 
debt.  Under  the  circumstances,  the  question  was 
whether  the  signature  was  to  be  taken  as  admitted  to 
bind  D'Este,  or  whether  it  was  only  admitted  as  the 
signature  of  the  co-partnership.  If  the  latter  were 
true,  the  plaintiff  had  still  to  prove  that  D'Este  was 
a  member  of  that  firm  before  he  would  be  entitled  to 
recover. 

Decision:  The  failure  of  D'Este  to  contest  the  sig- 
nature in  this  case  within  the  required  time  was  an 
admission  of  the  genuineness  of  the  signature  of  the 
partnersliip ;  and  the  admission  of  the  signature  of  the 
partnership  was  an  admission  of  the  signature  of  him- 
self as  a  member  of  that  partnership.  A  partnership 
itself  as  such  cannot  be  sued ;  the  suit  must  be  brought 
against  the  persons  constituting  the  partnership.  The 
partnership  name  is  but  an  abbreviation  of  those  who 
constitute  it.  Mr.  Justice  Allen,  in  conunenting  upon 
the  question,  said:  **The  allegation  of  co-partnership 
amounts  only  to  a  statement  that  each  of  the  defend- 
ants was  authorized  to  sign  that  name  for  both,  and 
that  an  agent  might  be  authorized  to  sign  for  both. 
This  is  the  whole  significance  of  the  firm  name.  It  is 
the  name  which  the  partners  adopted,  by  which  each 
could,  in  certain  matters,  bind  the  other  with  himself, 
or  another  agent  might  bind  both.  It  was  simply  a 
convenient  abbreviation  of  their  two  names,  and,  when 
used,  had  the  same  effect  as  if  no  firm  name  had  been 
adopted  and  the  name  of  each  partner  had  been  signed 
in  full  as  a  partner ;  and  it  bound  each,  only  because  he 
had  adopted  it  as  his  name  and  authorized  its  use  for 
the  purpose  for  which  it  was  used.*' 
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RULINQ  LAW 
Story  Case  Answer 

A  partnership,  unlike  a  corporation,  is  not  a  sep- 
arate and  distinct  entity.  It  is  but  a  collection  of  in- 
dividuals acting  together.  A  firm  name  is  not  a  neces- 
sary element  of  the  relation,  but  is  adopted  purely 
from  a  standpoint  of  convenience.  Further,  it  has  been 
seen  that  each  partner  is  an  agent  for  his  co-partners. 
Thus,  any  act  done,  or  contract  made,  in  the  firm  name, 
if  not  beyond  the  scope  of  the  partner's  authority  as 
agent  for  his  co-partners,  has  the  effect  of  binding  all ; 
it  is  equivalent  to  the  several  signatures  of  all  the 
partners  who  compose  the  relation.  Whiffen  is  bound 
to  pay  the  note  in  the  Story  Case,  because  the  name 
Reynolds  &  Company  was  his  name  for  partnership 
purposes. 


2.    Rights  of  the  Firm  as  a  Body 

A.     Right  to  Contract  as  a  Partnership 

STOEY  CASE 

Stephen  Wing  and  Andrew  Parker  were  doing  a 
retail  grocer  business  as  Parker  and  Wing,  a  partner- 
ship at  Benton,  Michigan.  Parker  lived  in  Detroit, 
Michigan,  and  Wing  lived  at  Benton,  where  he  was 
manager  of  the  store.  In  accordance  with  an  under- 
standing between  Parker  and  Wing,  the  latter  gave  a 
mortgage  on  the  store  fixtures  to  Joseph  Hulbert.  A 
statute  in  Michigan  made  it  desirable  for  Hulbert  to 
record  the  mortgage  at  the  place  where  the  owner  of 
the  property  resided.  Should  Hulbert  record  the 
mortgage  at  Benton  only,  or  at  both  Benton  and 
Detroit? 
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ETJLING  COURT  CASE 

Hiihhardston  Lumber  Company  vs.  Covert,  Volume 
35  Michigan  Reports,  Page  255. 

Homer,  of  North  Plains,  Michigan,  and  Marcy,  of 
Massachusetts,  were  engaged  as  partners  in  the 
lumber  business  under  the  firm  name  of  Homer  and 
Marcy.  The  partnership  gave  a  mortgage  to  Mrs. 
Homer  on  certain  logs,  a  portion  of  which  was 
located  at  North  Plains  where  the  partner,  Homer, 
resided,  and  the  remainder  of  them  was  at  Crystal, 
Michigan.  There  was  a  statute  in  Michigan  which 
required  that  all  mortgages  on  chattels  should  be 
recorded  either  at  the  place  where  the  o^vner  resided, 
or  if  the  owner  was  a  non-resident,  at  the  place  where 
the  property  was  located.  The  mortgagee,  Mrs. 
Homer,  recorded  this  mortgage  at  North  Plains,  where 
she  resided. 

Mrs.  Homer,  thereafter,  sold  the  logs  in  question  to 
the  Hubbardston  Lumber  Company,  with  the  consent 
and  approval  of  the  resident  partner.  Homer;  this 
company  took  the  logs  and  manufactured  them  into 
lumber.  A  certain  creditor  of  the  partnersliip  had 
recovered  a  judgment  on  his  claim ;  and  execution  was 
issued  and  the  defendant,  as  deputy  sheriff,  had  levied 
upon  this  lumber  as  property  of  the  partnership ;  they 
claimed  that  the  mortgage  should  have  been  recorded 
at  Crystal  as  well  as  at  North  Plains,  to  comply  with 
the  statute,  because  one  of  the  partners  was  a  non-resi- 
dent. This  was  an  action  brought  by  the  lumber  com- 
pany against  the  deputy  sheriff  to  recover  possession 
of  the  lumber. 

Decision :  "In  this  case,  the  mortgage  purported  to 
be  the  contract  or  mortgage  of  the  firm,  and  not  of  the 
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individuals  composing  it,  as  individuals,  and  the 
evidence  tended  to  show  that  the  firm  resided  or  had 
its  seat  in  North  Plains.  The  only  member  residing  in 
the  state,  the  only  party  representing  or  authorized  to 
represent  the  firm,  lived  there,  and  in  the  state  of 
things  wliich  appeared,  and  in  the  absence  of  counter- 
vailing proof,  tliis  was  strong  evidence  of  the  residence 
of  the  firm  there.  This  mortgage  on  firm  property, 
made  in  the  firm  name  by  this  very  party,  was  there 
filed,  and  it  seems  to  me  tliis  should  be  considered  a 
sufficient  filing  mthin  the  spirit  of  the  statute.''  Ac- 
cordingly, it  was  held  that  the  lumber  company  was 
entitled  to  possession  of  the  lumber  from  the  deputy 
sheriff. 

RUUNG  LAW 
Story  Case  Answer 

Although  a  partnership  is  unlike  a  corporation,  in 
the  fact  that  it  is  not  considered  a  legal  person,  and 
cannot  sue  or  be  sued  as  an  entity,  yet  the  courts  will 
recognize  a  partnership  as  an  entity  or  firm  to  the 
extent  of  stating  that  it  establishes  a  contractual  rela- 
tion between  the  members.  As  the  case  of  Hubbard- 
ston  Lumber  Company  vs.  Covert  illustrates,  the 
Courts  may  even  invest  this  firm  vnih  a  residence. 
The  place  where  the  business  is  transacted  is  the  situs 
of  the  firm,  although  one  of  its  members  lives  in 
another  state.  In  accordance  with  this  principle,  it  is 
sufficient  for  Hulbert,  in  the  Story  Case,  to  record  his 
mortgage  in  the  county  in  which  Benton  is  located. 


B.     Personal  Property  as  Finn  Property 
STOEY  CASE 

Alexander  Ely  and  Francis  Shimers  were  partners 
in  brick  manufacturing,  transacting  business  as  the 
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Red  Clay  Brick  Company.  A  contract  was  made  with 
The  Ohio  Machinery  Company  for  the  purchase  of  a 
brick  mill ;  the  contract  was  signed  by  the  partnership 
name  only,  Eed  Clay  Brick  Company.  Later,  the  Ohio 
Machinery  Company  refused  to  fulfill  its  contract  and 
gave  as  one  defense  the  fact  that  the  Red  Clay  Brick 
Company  was  not  a  corporation,  and,  therefore,  could 
not  hold  property  in  its  own  name.  Is  this  a  good 
defense? 

BXTLING  COUET  CASE 

Hendren  vs.  Wing,  Volume  60  Arkansas  Reports, 
Page  561;  Same  Case,  Volume  46  American  State 
Reports,  Page  218. 

"Wing,  Stephens  and  Eggleston  were  partners,  doing 
business  under  the  firm  name  of  Arkansas  Machinery 
and  Supply  Company.  In  the  course  of  their  business 
they  sold  certain  machinery  to  one  Miller,  and  to 
secure  the  payment  of  the  purchase  price  and  other 
indebtedness.  Miller  executed  a  mortgage,  running  to 
the  Arkansas  Machinery  and  Supply  Company,  upon 
the  machinery  thus  purchased. 

Miller  was  also  indebted  to  Hendren.  To  secure 
this  debt,  he  had  executed  a  mortgage  upon  other 
machinery,  not  purchased  from  the  Arkansas  Com- 
pany. Without  the  consent  of  Hendren,  Miller  sold 
this  machinery,  and  purchased  other  in  its  place. 
Hendren  obtained  possession  of  the  machinery  which 
Miller  had  bought  from  the  Arkansas  Machinery  and 
Supply  Company  and  claimed  the  right  to  hold  it  in 
place  of  the  machinery  wrongfully  disposed  of  by 
Miller.  The  Arkansas  Machinery  and  Supply  Com- 
pany brought  this  action  to  recover  possession  of  its 
machinery;  it  based  its  claim  upon  its  mortgage;  it 
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was  contended  by  Hendren  that  the  mortgage  was  void, 
because  it  contained  neither  the  name  of  a  natural 
person  nor  the  name  of  an  artificial  person. 

Decision:  It  is  well  settled  that  personal  property- 
may  be  held  in  the  firm  name  of  a  partnership,  even 
though  the  name  of  no  natural  person  appears  in  it. 
A  mortgage  is  only  a  conveyance  of  the  legal  title  by 
way  of  security.  The  title  to  the  machinery  in  this  case 
was  in  the  Arkansas  Machinery  and  Supply  Company ; 
the  mortgage  was  valid,  and  Hendren  had  no  right  to 
possession.  Accordingly,  it  was  held  that  the  Arkan- 
sas Machinery  and  Supply  Company  was  entitled  to 
recover  possession  of  the  machinery,  by  virtue  of  the 
mortgage  which  it  had  upon  the  property  in  question. 

RULING  LAW 
Story  Case  Answer 

The  relation  of  partnership  is  recognized  as  a  legal 
entity,  in  respect  to  the  ownership  of  personal  prop- 
erty. This  means  that  all  personal  property  which 
becomes  partnership  property,  may  be  held  by  the 
partnership  as  a  firm ;  it  is  not  owned  by  the  partners 
individually,  nor  is  it  held  by  them  as  owners  in  com- 
mon. Thereafter,  the  only  interest  which  each  partner 
has  in  the  property  is  the  right  to  share  in  its  distribu- 
tion, after  the  relation  is  dissolved  and  all  other  part- 
nership obligations  are  met.  This  is  true  whether  the 
name  of  the  firm  is  the  name  of  one  partner  alone,  the 
name  of  some  or  all,  or  whether  it  is  a  purely  fictitious 
name  wliich  has  been  adopted.  The  plea  of  the  Oliio 
Machinery  Company,  in  the  Story  Case,  is  not  good, 
for  the  Red  Clay  Brick  Company  could  contract  for 
and  hold  personal  property  in  its  firm  name. 
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C.    Real  Estate  as  Firm.  Property 
STORY  CASE 

Edward  Crist  and  Richard  Hanly  were  florists  doing 
business  as  The  Red  Rose  Florists,  a  firm  name. 
In  order  to  extend  their  plant,  a  contract  for  the  pur- 
chase of  land  was  made  with  Herbert  Lang.  Title  was 
then  taken  in  the  name  of  the  firm.  The  Red  Rose 
Florists.  Later,  Crist  and  Hanly  attempted  to  place  a 
mortgage  upon  the  land,  but  were  not  successful, 
because  the  man  who  would  lend  the  money  objected, 
on  the  ground  that  a  conveyance  was  never  made  from 
Lang,  since  a  partnership  could  not  hold  real  estate. 
What  should  Crist  and  Hanly  do  ? 

EULING  COURT  CASE 

Gille  vs.  Hunt,  Volume  35  Minnesota  Reports,  Page 
357;  Same  Case,  Volume  29  Northwestern  Reports, 
Page  2. 

On  the  25th  day  of  July,  1856,  one  Denman  executed 
a  mortgage  on  some  property  which  he  owned,  to  D.  B. 
Dorman  and  Company,  a  partnership,  composed  of  D. 
B.  Dorman  and  Ovid  Pinney.  This  mortgage  was  duly 
recorded  on  the  day  of  the  execution  thereof.  On  the 
7th  day  of  October,  1856,  Denman  conveyed  the  prem- 
ises to  Peter  Poncin  who  recorded  his  deed  the  follow- 
ing day.  On  the  same  day,  D.  B.  Dorman  executed  to 
Poncin  a  deed  of  quitclaim  and  release  of  the  premises. 
This,  also,  was  recorded  on  the  8th  day  of  October, 
1856.  On  April  15,  it  was  duly  recorded  that  Dorman 
assigned  the  mortgage  to  his  partner  Ovid  Pinney.  The 
mortgage  contained  a  power  of  sale,  by  virtue  of  which 
Pinney  had  the  mortgage  foreclosed  and  the  land  sold; 
at  the  sale  he  became  purchaser  thereof. 
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The  plaintiff,  Gille,  claims  title  to  the  land  by  virtue 
of  the  conveyance  to  Poncin  and  the  quitclaim  deed 
from  Dorman.  The  defendant  claims  title  under  the 
foreclosure  and  sale  to  Pinney.  It  was  contended  by 
the  defendant,  Hunt,  that  no  title  to  the  land  ever 
passed  to  Dorman,  because  the  conveyance  was  not 
made  to  him,  but  to  the  partnership,  which,  he  claimed, 
was  unable  to  hold  title  to  property. 

Decision :  Although  a  partnership  cannot  hold  title 
to  real  estate,  if  a  conveyance  is  made  to  a  partner- 
ship, and  the  name  or  names  of  one  or  all  of  the  part- 
ners appear  in  the  conveyance,  then  the  title  passes  to 
those  whose  names  appear.  In  this  case,  therefore, 
the  title  passed  to  D.  B.  Dorman.  Consequently  the 
claim  of  Gille  is  valid  and  the  defendant  received 
nothing  by  the  foreclosure  and  sale.  The  Court  said 
in  part:  "Where  the  style  of  a  partnership  is  inserted 
as  grantee,  and  it  contains  the  name  or  names  of  one 
or  more  of  the  partners,  there  is  no  reason  why  the 
title  should  not  vest  the  new  partners  so  named;  and 
the  authorities  are  to  the  effect  that  it  would.  The 
legal  title  to  the  mortgage  in  question  was  then  in 
Dorman.  He  was  the  only  person  to  whom  legal  title 
could  be  made  under  the  mortgage. 

Therefore,  judgment  was  given  for  the  plaintiff. 

Note  :  But  when  the  firm  name  is  fictitious,  no  name 
of  a  natural  person  appearing  in  it,  then  a  conveyance 
to  a  partnership  passes  no  title. 

EUUNO  LAW 

Story  Case  Answer 

We  have  just  seen  that  a  partnership  is  recognized 

as  a  legal  entity  for  the  purpose  of  holding  personal 

property  in  the  firm  name.    But  it  is  not  recognized  as 


74  PARTNEKSHIPS 

such,  to  the  extent  that  it  may  hold  real  property  in 
that  manner.  All  real  partnership  property  must  be 
held  by  the  partners  individually. 

A  conveyance  of  land  to  a  partnership  in  the  firm 
name  passes  title  to  the  members  whose  names  appear 
in  the  firm  name.  If  we  suppose  that  the  firm  of  Jones 
and  Brown  is  a  partnership  composed  of  Jones,  Brown, 
and  Smith,  a  conveyance  of  land  to  the  firm,  Jones  and 
Brown,  passes  title  to  Jones  and  Brown  only.  If  a 
conveyance  of  land  is  made  to  a  partnership  in  its  firm 
name,  when  the  name  is  only  fictitious,  no  title  what- 
soever passes  from  the  grantor.  Thus,  if  Johnson 
should  make  a  conveyance  of  land  to  the  Busy  Bee 
Grocery  Company,  a  partnership  composed  of  Jones 
and  Brown,  no  title  by  the  conveyance  ever  passes 
from  Johnson. 

The  interest  of  each  partner  in  partnership  real 
property  is  like  his  interest  in  personal  property, 
belonging  to  the  firm;  he  has  no  title  to  any  specific 
part  of  the  land,  but  it  is  his  right  to  share  in  the  dis- 
tribution of  the  property  after  the  partnership  is  dis- 
solved, and  all  other  partnership  obligations  are  met. 
In  the  Story  Case,  Crist  and  Hanly  should  demand 
from  Lang  a  conveyance  to  themselves  in  their  own 
names.  This  would  be  possible,  becaase  the  contract 
to  convey,  made  by  Lang,  was  never  executed. 


D.    Firm  Capital 
STOEY  CASE 


David  Shippy,  Eobert  Hunt,  and  Donald  Hibert 
formed  a  partnership  as  consulting  engineers.  Shippy 
was  an  elderly  man,  widely  known  in  his  field,  but 
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about  to  retire  from  the  business;  Robert  Hunt,  pos- 
sessing a  keen  mentality,  and  reputed  as  very  skillful, 
was  a  young  engineer  witli  five  years  of  practice. 
Hibert  was  just  out  of  college,  a  young  man  of  wealth, 
who  desired  to  locate  in  a  good  firm.  It  was  agreed  to 
call  the  partnership  Shippy,  Hunt  and  Hibert ;  Shippy 
agreed  to  contribute,  as  his  share  of  the  firm  capital, 
his  well  known  name,  reputation  and  influence;  Hunt 
agreed  to  contribute  his  skill  and  reputation,  and  to  de- 
vote all  his  time  to  the  work  of  the  firm ;  Hibert  agreed 
to  contribute  $2,500  in  cash  as  liis  share  of  the  capital 
of  the  firm,  and  to  devote  aU  his  time  to  his  work.  It 
was  further  agreed  that  all  the  partners  should  share 
equally  in  the  profits  and  losses.  After  the  firm  was 
in  existence  for  one  year,  it  was  mutually  agreed 
between  all  the  partners  that  a  dissolution  should  be 
effected.  The  only  tangible  and  salable  asset  of  the 
firm  was  $2,400  worth  of  furniture  and  engineering 
equipment  purchased  with  Hibert 's  money.  Hibert 
maintained  that  all  of  this  belonged  to  him  because  he 
had  contributed  all  of  the  money.  The  other  partners 
maintained  that  the  property  should  be  divided  equally 
between  them.    What  should  be  done  in  the  case? 

BnUNQ  OOUBT  CASE 

Shea  vs.  Donahue,  Volume  54  American  Reports, 
Page  407. 

Shea  and  Donahue  formed  a  partnership  to  carry  on 
the  business  of  hardware.  It  was  agreed  by  them  that 
Shea  should  contribute  $1,000  of  the  capital 
stock  of  the  partnership;  and  that,  in  view  of 
the  fact  that  Donahue  was  an  experienced  man  in  this 
business,  he  was  to  give  his  entire  time  and  attention 
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to  the  affairs  of  the  business,  to  place  against  the  cash 
to  be  paid  in  by  Shea,  and  on  this  basis  the  partnership 
was  created  and  carried  on  for  a  period  of  three  years. 
At  the  end  of  this  time,  the  partnership  was  dissolved. 
This  bill  was  brought  by  Donahue  for  an  accounting 
between  himself  and  Shea;  he  claimed,  among  other 
things,  that  he  was  entitled  to  one-half  of  the  capital 
stock  which  was  put  in  by  Shea  by  virtue  of  their 
agreement  that  each  was  to  bear  the  expenses  and 
losses  and  share  the  profits  equally. 

Decision:  In  the  absence  of  any  contrary  agree- 
ment, after  all  the  prior  claims  are  paid,  each  is 
entitled  to  the  amount  of  the  capital  which  he  contrib- 
uted. Donahue  contributed  his  experience,  that  he 
takes  away  with  him ;  Shea  contributed  $1,000  in  cash, 
and  to  that  he  is  entitled. 

Mr.  Justice  Cooper  said  in  part:  *'In  accordance 
with  these  principles,  the  following  decision  has  been 
made  by  the  Supreme  Court  of  New  York  in  a  case 
cited  in  a  note  to  page  610  of  Lindley  on  Partnership : 
*  Where,  by  the  terms  of  the  agreement,  the  defendant 
furnished  the  capital  stock  and  the  plaintiff  contrib- 
uted his  skill  and  services,  and  the  profits  of  the  co- 
partnership were  to  be  equally  divided,  the  plaintiff 
is  not  entitled  to  any  part  of  the  capital  stock  on  a  set- 
tlement of  the  affairs  of  the  partnership.  He  has 
no  interest  in  any  part  of  the  capital,  excepting  so  far 
as,  in  the  progress  of  the  business,  the  same  may  have 
been  converted  into  profits. '  '  *  It  was,  therefore,  held 
that  the  plaintiff  Donahue  was  entitled  to  no  part  of 
the  $1,000  which  had  been  contributed  to  the  partner- 
ship by  the  defendant.  Shea. 
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EULING  LAW 
Story  Case  Answer 

The  capital  of  the  partnership  consists  of  the  re- 
spective amounts  which  the  members  thereof  have 
agreed  to  contribute  as  the  basis  of  the  business  in 
which  they  are  to  engage.  It  is  not  the  same  as  the 
partnership  property;  this  may  vary  from  time  to 
time ;  at  times  it  may  exceed,  and  at  times  be  less  than, 
the  capital  of  the  firm.  The  capital  need  not  be  con- 
tributed in  money;  ordinarily,  however,  it  is  made  up 
of  sums  of  money  contributed  by  the  partners.  But 
one  partner  may  contribute  money  and  another  may 
contribute  land  or  other  property,  or  one  may  contrib- 
ute money  and  another  may  contribute  his  skill  and 
services  in  a  given  business. 

Upon  the  dissolution  of  the  relation,  after  aU  part- 
nership obligations  are  met,  the  surplus  is  divided 
among  the  members  as  their  capital  contributed  and 
profits  made.  All  the  partners  di\ide  equally  the  pro- 
fits made  from  the  capital  of  the  firm,  but,  in  the  divi- 
sion of  the  capital  itself,  each  is  entitled  to  the  amount 
he  contributed,  if  there  was  not  an  agreement  other- 
wise. In  the  Story  Case,  Shippy  has  the  right  to  take 
what  he  has  contributed,  his  reputation  and  influence ; 
Hunt  has  a  similar  right  and  Hibert  should  be  per- 
mitted to  draw  out  the  tangible  assets  which  were  his 
contribution. 


E.    Good  Will  of  the  Firm 

STOEY  CASE 

James  King,  William  House,  and  Sibley  Gray  were 
partners  in  the  shoe  manufacturing  business,  opera- 
ting under  the  name.  The  Easy  Tread  Shoe  Makers. 
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Under  this  name,  a  large  and  well  established  business 
was  created.  After  being  together  for  several  years, 
King  and  House  purchased  Gray's  interest  in  the  firm, 
becoming  thereby  a  new  firm,  operating  the  old  busi- 
ness. Shortly  after  this  deal  was  made,  Gray  and 
another  man  started  a  new  shoe  factory,  advertising 
themselves  and  soliciting  business  by  mail  from  the 
customers  of  the  old  company,  as  the  Easy  Tread  Shoe 
Company,  a  corporation.  King  &  House,  thereupon, 
brought  an  action  to  enjoin  this  new  concern  from  the 
use  of  the  name  and  for  soliciting  trade  through  the  list 
of  customers  acquired  from  the  old  partnership.  What 
should  the  Court  do  ? 

BUUNG  COUBT  CASE 

Trego  vs.  Hunt,  Volume  1896  Appeal  Cases,  Page  7. 

Prior  to  1876,  William  Henry  Trego,  the  husband  of 
the  plaintiff  in  this  case,  had  carried  on  the  business 
of  a  varnish  and  japan  manufacturer  in  London.  In 
that  year,  he  took  the  defendant.  Hunt,  into  partner- 
ship, but,  upon  the  understanding  that  the  good  will 
of  the  business  should  continue  the  sole  property  of 
William  Henry  Trego.  He  died  in  1888,  and  the  plain- 
tiff, his  wife,  and  the  defendant  entered  into  an  agree- 
ment, similar  to  the  one  which  had  previously  existed ; 
by  the  terms  of  this  agreement,  the  partnership  was  to 
continue  seven  years.  It  was  then  agreed  that  the 
good  will  of  the  business  should  continue  the  sole  prop- 
erty of  the  plaintiff,  Anna  Trego. 

About  two  years,  or  less  time,  before  the  partner- 
ship would  expire,  the  plaintiff  discovered  that  the 
defendant  was  having  all  the  names  and  addresses  of 
the  customers  of  the  business  copied.  When  asked 
the  purpose  of  this,  he  stated  that  he  was  doing  this 
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so  that,  after  the  partnership  had  expired,  he  might 
make  a  canvass  of  the  customers  for  his  own  purposes, 
in  case  he  wished  to  go  into  the  same  business. 

The  plaintiff  brought  this  action  and  moved  for  an 
injunction  to  forever  restrain  the  defendant  from 
making  any  copy  of  or  extract  from  the  books  of  the 
partnership,  for  any  purpose  other  than  that  of  carry- 
ing on  the  partnership  business. 

Decision:  The  good  will  of  a  business  consists  in 
the  advantages  to  be  derived  from  an  established  busi- 
ness, and  from  the  patronage  of  old  customers.  This 
is  a  valuable  right  and  is  the  subject  of  sale  and  trans- 
fer. A  retiring  partner,  unless  he  has  been  given  the 
right  by  purchase  or  otherwise,  cannot  solicit  or  can- 
vass these  customers  with  the  view  to  bringing  to  a 
new  business,  which  he  has  set  up,  or  is  about  to  set 
up,  in  competition  with  the  old.  He  may  go  into  the 
same  business — unless  he  has  agreed  not  to — and  may 
invite  the  public  generally  to  deal  with  him,  but  he  has 
no  right  to  interfere  with  the  established  trade  of  the 
old  business,  nor  the  right  to  make  special  invitations 
to  the  old  customers. 

RTTIilNa  LAW 
Story  Case  Answer 

A  partnership  engaged  in  business  generally  secures 
a  following,  and  creates  a  patronage  by  its  location, 
nature,  efficiency,  trustworthiness,  or  fair  dealings; 
and  when  this  following  and  patronage  is  once  estab- 
lished there  is  very  strong  probability  that  it  will  con- 
tinue. This  important  and  valuable  right,  though  a 
very  intangible  one,  is  called  the  "good  will'*  of  the 
business.  Thus,  after  the  dissolution  of  the  partner- 
ship, this  probability  continues,  that  the  customers  of 
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the  old  partnership  will  resort  to  a  new  partnership, 
engaged  in  a  similar  business,  nnder  similar  circum- 
stances. This,  as  has  been  said,  is  a  valuable  right, 
and  is  generally  treated  as  an  asset  of  the  firm,  to  be 
sold  for  the  benefit  of  the  partners,  upon  the  dissolu- 
tion of  the  relation. 

The  name  of  a  firm  may  become  known  to  a  trade 
and  so  become  a  valuable  asset  as  a  part  of  the  good 
will  of  the  firm.  Others  will  be  denied  the  right  to  the 
use  of  this  name  in  the  same  business,  covering  the 
same  field  or  any  name  similar  to  this  name,  if  the 
public  might  be  confused  thereby. 

In  the  Story  Case,  the  corporation  will  be  enjoined 
from  the  use  of  the  name  given  because  of  its  simi- 
larity to  the  firm  name,  and  will  be  enjoined  from  using 
the  list  acquired  from  the  old  firm  because  that  is  a 
part  of  the  good  will  acquired  by  King  &  House. 


IV.    RELATION  OF  THE  PARTNERS  TO 
EACH  OTHER 

1.    Individual  Rights  of  Partners  in  Firm  Business 

A.     Right  of  the  Majority  to  Govern 

STOBY  CASE 

Nathan  "Whitman,  Winfield  Sherman  and  Andrew 
"Williams  were  partners  in  the  lumber  business,  operat- 
ing as  *' "Whitman,  Sherman  &  "Williams."  Whitman 
and  Sherman  desired  to  make  a  purchase  of  a  car  load 
of  cedar  which  they  thought  advisable  to  use  in  the 
business.  "Williams  objected,  and  when  the  other  two 
insisted  upon  making  the  purchase  notwithstanding, 
"Williams  told  Amos  Mead,  the  vendor  of  the  cedar, 
that  he  should  not  sell  the  goods  to  the  firm  and  should 
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not  consider  him — ^Williams — ^liable  as  a  partner. 
Nevertheless,  the  sale  was  made.  A  year  later,  Mead 
brought  suit  on  the  account  against  the  firm.  Williams 
maintained  that  he  was  not  liable,  because  he  had 
warned  Mead.    Is  this  a  good  defense  ? 

EULING  COUET  CASE 

Johnson  vs.  Button,  Volume  27  Alabama  Reports, 
Page  245. 

Johnson,  Fogg  and  Vanderslice  were  partners, 
engaged  in  the  business  of  running  a  sawmill.  Fogg 
and  Vanderslice  were  negotiating  with  Dutton  con- 
cerning a  purchase  of  necessary  supplies  to  be  used  in 
carrying  on  the  partnership  business ;  in  payment  for 
these  supplies,  a  note  of  the  firm  was  to  be  given. 
Before  the  note  was  drawn  or  the  supplies  furnished, 
Johnson,  the  third  partner,  objected,  and  stated  that  he 
refused  to  be  bound  by  the  contract. 

The  contract  was  entered  into,  nevertheless,  and  the 
note  given  in  payment  for  the  supplies;  this  was  an 
action  by  Dutton  on  the  note.  The  question  presented 
is  whether,  under  the  circumstances,  Johnson  is  bound ; 
or  whether  the  majority  of  the  partners,  while  acting 
for  the  partnership,  can  bind  the  minority. 

Mr.  Justice  Goldthwaite  delivered  the  opinion  of  the 
Court:  ''AYhenever  a  partnership  is  formed  by  more 
than  two  persons,  we  think  that,  in  the  absence  of  any 
express  provision  to  the  contrary,  there  is  always  an 
implied  understanding  that  the  acts  of  the  majority 
are  to  prevail  over  those  of  the  minority  as  to  all 
matters  Ts^thin  the  scope  of  the  common  business. 
•  ♦  *  •  ijij^g  ^^|g  j^g  IjjJ^  down  is  certainly  more  rea- 
sonable and  just  than  to  allow^  the  minority  to  stop  the 
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operations  of  the  concern  against  the  views  of  the 
majority. 

Note:  In  case  there  are  only  two  partners,  one  has 
as  much  right  as  the  other ;  obviously,  no  difficulties  as 
to  the  powers  of  the  minority  can  occur  then. 

BUUNO  LAW 
Story  Case  Answer 

It  is  the  general  rule,  as  will  be  seen  later,  in  the 
absence  of  an  agreement  to  the  contrary,  that  each 
partner  has  an  equal  right  with  his  co-partners  to  par- 
ticipate in  conducting  the  business.  But  it  is  generally 
said,  that  there  is  always  an  implied  understanding 
that  the  majority  shall  govern  in  the  management  of 
the  business.  A  partner,  who  is  unwilling  to  be  bound 
by  the  acts  of  the  majority,  has  the  power,  perhaps  the 
right,  to  dissolve  the  partnership  by  withdrawing. 
But  so  long  as  he  remains  in  the  firm  he  is  bound  by 
the  acts  of  the  majority,  even  though  he  may  have 
previously  notified  third  persons  that  he  did  not  intend 
to  be  so  bound. 

Of  course,  where  there  are  only  two  partners  in  a 
firm,  generally  each  has  an  equal  right  to  participate 
in  the  business,  and  imless  the  two  can  agree  upon 
some  compromise,  one  partner  may  escape  liability  by 
notifying  third  persons  that  he  does  not  intend  to  be 
bound  by  the  acts  of  his  co-partner. 

"Williams  did  not  free  himself  of  liability,  in  the 
Story  Case,  by  objecting  to  Mead.  The  only  way  he 
could  free  himself  was  to  have  exercised  his  power  to 
remove  himself  from  the  firm  before  the  cedar  pur- 
chase was  made. 
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B.     Right  and  Power  of  One  Partner  to  Bind  the  Firm 
STOSY  CASE 

Simon  Jones,  Richard  Moran,  and  Carl  Tilden  were 
partners  in  the  dairy  business.  It  was  agreed  among 
them  that  Moran  should  be  the  purchasing  agent  of 
the  firm  and  that  the  other  two  should  not  have  the 
power  to  make  any  contracts  for  buying  materials  un- 
less the  consent  of  Moran  was  secured.  Nevertheless, 
Tilden  made  a  contract  to  purchase  two  horses  from 
Frank  Forgan.  Forgan  did  not  know  of  the  limita- 
tions put  upon  Jones  and  Tilden.  After  the  contract 
was  made,  the  firm  refused  to  take  the  horses  and  gave 
as  one  defense,  the  fact  that  Tilden  had  no  authority 
to  act.    Is  this  a  good  defense! 

RULING  COUET  CASE 

Burgan  vs.  Lyell,  Volume  2  Michigan  Reports,  Page 
102 ;  Same  Case,  Volume  55  American  Decisions,  Page 
53. 

One  Harvie,  a  member  of  a  certain  partnership  and 
one  of  its  managers,  engaged  the  plaintiff  to  do  cer- 
tain work  for  the  partnership.  This  case  was  an  ac- 
tion brought  by  the  plaintiff  to  recover  the  amount  due 
as  agreed  upon,  for  the  services  which  he  had  per- 
formed for  the  partnership.  The  action  was  brought 
against  all  the  members  of  the  partnership ;  it  was  con- 
tended by  them  that  they  were  not  liable  on  the  con- 
tract, because,  by  the  terms  of  their  partnership's  ar- 
ticles, a  single  member  was  inhibited  from  making  such 
a  contract.  The  plaintiff,  how^ever,  showed  that  he 
had  not  been  acquainted  wdth  the  limitation  upon  the 
power  of  Harvie  and  contended  that  it  was,  therefore, 
not  binding  upon  him. 
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Decision:  As  between  the  partners  and  the  public 
with  whom  they  deal,  each  partner  has  power  to  tran- 
sact the  usual  and  authorized  business,  and  secret  limi- 
tations upon  the  power  of  a  partner  are  not  binding 
upon  third  persons,  unless  they  have  notice  of  such 
limitations.  Mr.  Justice  Pratt  said  in  part:  **But 
whether  his  powers,  as  one  of  the  managers  of  the 
Company,  were  general,  or  special  or  limited,  does  not 
appear ;  nor  is  it  material  to  a  judicial  determination  of 
this  cause,  as  every  member,  in  legal  contemplation, 
without  any  special  powers  being  conferred  upon  him 
by  the  articles  of  copartnership,  is  not  only  a  principal 
of  the  firm,  but  a  general  agent  for  all  the  copartners  in 
the  transaction  of  their  legitimate  business,  each  mem- 
ber being  vested  with  power  which  enables  him  to  act 
at  once  as  principal  and  all  are  regarded  as  being  pres- 
ent and  sanctioning  the  engagements  and  contracts 
which  they  may  singly  enter  into  within  the  scope  of 
their  partnership  matters."  Accordingly,  it  was  held 
that  this  contract  was  binding  upon  the  partners,  and 
that  the  plaintiff  could  recover  from  them  the  amount 
due  for  the  services  which  he  performed. 

EXJUNG  LAW 
Story  Case  Answer 

Each  partner,  in  the  absence  of  a  contrary  agree- 
ment, has  an  equal  right  with  his  copartners  to  par- 
ticipate in  the  management  and  conduct  of  the  bus- 
iness, even  though  all  the  partners  have  not  contrib- 
uted equally  to  the  capital  of  the  relation. 

In  many  cases  it  happens  that  the  partners  Tvdll  agree 
or  stipulate  that  certain  things  may  not  be  done  by  one 
partner  without  the  consent  of  the  others.  As  between 
themselves,  this  agreement  is  binding.    But  as  to  the 


PARTNERSHIPS  85 

third  persons,  it  has  no  effect  unless  notice  of  such 
agreements  and  stipulations  have  been  made  known  to 
them.  A  general  partner  is  an  agent  for  his  copart- 
ners. Secret  limitations  upon  the  powers  of  a  partner, 
as  in  the  case  of  any  other  agency,  are  not  binding 
upon  third  persons ;  who  knew  nothing  of  such  limita- 
tions. If  one  partner  acts  within  the  apparent  scope  of 
his  authority,  his  contracts  are  binding  on  the  firm. 
Therefore,  in  the  Story  Case,  the  dairy  firm  is  liable 
for  the  contract  made  by  Tilden. 


C.    Partners'  Interest  in  the  Profits  of  the  Finn 
STOET  CASE 

James  Parker  and  Andrew  Hall  entered  into  a  part- 
nership for  doing  a  general  printing  and  publishing 
business.  Parker  contributed  $5,000  as  his  share  of 
capital,  and  Hall,  $3,000.  Each  gave  all  his  time  to 
the  work  of  the  firm,  and,  by  agreement,  each  received 
$100  a  month  as  salary.  At  the  end  of  the  first  year, 
the  firm  had  cleared  $800,  which  was  deposited  in  the 
bank,  as  a  firm  account.  "VMien  it  came  to  the  point  of 
dividing  this  profit,  Parker  maintained  that  he  should 
receive  $500,  and  Hall  should  have  $300,  since  this  is 
the  proportion  in  which  they  had  invested  in  the  bus- 
iness. Hall  objected  on  the  ground  that,  since  they 
were  partners,  each  should  receive  $400  as  equal 
shares.  They  could  not  settle  the  matter  and  brought 
it  into  court.    "SMiat  should  be  done  in  this  case  f 

EULINO  COTJET  CASE 

Miller  vs.  Hale,  Volume  96  Missouri  Appellate,  Page 
427;  Same  Case,  Volume  70  South  Western  Reports, 
Page  258. 

Miller  and  Hale  jointly  entered  into  an  agreement 
with  Mrs.  Moore  and  Mrs.  St.  Clair  whereby  they 
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jointly  undertook  to  perform  the  duties  of  architects  in 
the  erection  and  construction  of  a  certain  school  build- 
ing in  the  City  of  Columbia.  They  were  to  receive  as 
compensation,  four  per  cent  of  the  cost  of  the  building. 
As  the  work  proceeded,  occasional  payments  were 
made,  sometimes  to  the  plaintiff,  and  sometimes  to  the 
defendant.  But  since  in  the  aggregate,  those  made  to 
the  defendant  were  of  a  much  larger  amount  than  those 
made  to  the  plaintiff,  the  defendant  received  more  than 
one-half  of  the  whole  sum  due  under  the  contract. 
After  the  building  had  been  completely  finished,  the 
plaintiff  demanded  a  settlement  with  the  defendant,  to 
the  end  that  he  might  receive  half  of  the  sum  paid  for 
their  services.  The  defendant  refused  and  the  plain- 
tiff then  filed  the  present  bill  for  an  accounting  be- 
tween them  as  partners.  It  was  contended  by  the  de- 
fendant that,  as  he  did  more  than  half  of  the  work,  he 
was  entitled  to  more  than  half  of  the  compensation. 

Mr.  Justice  Ellison  said  in  answer  to  this  contention 
of  the  defendant :  * '  Since  the  contract  of  partnership 
is  silent,  partners  are  entitled  to  share  equally  in  the 
compensation  for  their  labor.  The  courts  decline  to 
look  into  the  question  of  which  performed  the  most 
onerous  duties,  and  whether  one  was  more  skillful  or 
more  industrious  than  the  other.'*  It  is,  therefore,  de- 
creed that  the  defendant  should  pay  to  the  plaintiff  a 
sufficient  amount  so  that  they  would  share  equally  in 
the  compensation  received  under  the  contract. 

EULINa  LAW 
Story  Case  Answer 
In  the  absence  of  any  agreement  as  to  the  proportion 
by  which  the  profits  of  the  business  shall  be  shared  be- 
tween the  partners,  the  general  rule  is  that  they  shall 
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share  them  equally.  The  situation  is  not  altered  if  one 
contributed  money  as  capital,  and  the  other  contributed 
only  his  labor  and  skill ;  or  even  if  one  partner  contrib- 
uted twice  as  much  money  as  another  to  the  capital  of 
the  firm.  Unless  the  partners  themselves  agree  upon 
the  proportion  in  which  they  are  to  share  the  profits, 
the  Courts  will  not  decide  upon  the  question  as  to 
which  of  them  performed  the  most  valuable  services. 
In  the  Story  Case,  therefore,  Hall's  contention  is  cor- 
rect and  the  other  two  partners  should  share  equally 
in  the  profits  of  the  firm,  although  they  did  not  con- 
tribute in  equal  amounts  to  the  capital  of  the  business. 


D.    The  Right  of  a  Partner  to  Compensation 
STORY  CASE 

Lloyd  Baker  and  Joseph  Mack  formed  a  partner- 
ship for  conducting  a  bakery  business,  each  agreeing 
to  give  all  of  his  time  to  the  firm.  Baker  was  a  skilled 
man  in  his  trade,  and  was  accustomed  to  receive  $175 
per  month  for  his  work.  Mack  was  a  clerk  and  sales- 
man and  had  never  received  more  than  $100  per  month. 
In  the  firm,  each  devoted  himself  to  the  work  he  was 
accustomed  to  doing.  When  the  partnership  was 
formed,  nothing  was  said  as  to  any  salary  to  be  re- 
ceived by  either  party,  and  at  the  end  of  the  first 
month.  Baker  maintained  that  he  should  receive  from 
the  firm  a  salary  greater  than  that  which  should  be 
paid  to  Mack.  The  latter  said  that,  since  they  were 
partners,  if  any  amount  was  taken  out  in  advance  as 
salary,  it  should  be  on  an  equal  basis.    Who  is  right  I 

EULING  COURT  CASE 

Health  vs.  Waters,  Volume  40  Michigan  Reports, 
Page  457. 
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Elijah  Waters,  now  deceased,  and  his  brother, 
Daniel,  for  many  years  had  been  engaged  in  business 
as  partners.  By  the  terms  of  their  partnership  agree- 
ment it  was  contemplated  that  each  should  give  all  of 
his  time  and  attention  to  the  management  of  the  bus- 
iness. Nothing  was  said,  however,  in  their  contract,  as 
to  the  right  of  either  to  compensation  under  any  cir- 
cumstances. During  the  last  year  of  his  life,  Elijah  had 
been  sick  and  was  unable  to  give  any  time  to  the  con- 
duct of  the  business.  As  a  result  of  this,  all  the  work 
of  the  partnership  fell  upon  his  brother,  Daniel. 

This  bill  was  brought  by  Mrs.  Health,  wife  and  ex- 
ecutrix of  Elijah,  demanding  an  accounting  of  the  part- 
nership affairs.  One  question  arose,  among  others, 
concerning  the  right  of  Daniel  to  compensation  for  the 
extra  work  which  he  did  during  the  sickness  of  his 
brother. 

Decision:  In  the  absence  of  any  agreement  to  that 
effect,  a  partner  has  no  right  to  compensation  for  liis 
services;  it  is  generally  held  that  his  only  interest  is 
the  profits  which  he  hopes  to  derive  from  the  business. 
Mr.  Chief  Justice  Campbell  said  in  part:  **So  long 
as  a  partnership  continues,  the  sickness  or  inability  of 
a  partner  is  one  of  the  risks  incidental  to  the  business, 
and  works  no  forfeiture  or  reduction.  If  Elijah 
Waters  himself  had  chosen  to  pay  Daniel  for  his  ser- 
vices, it  was  outside  of  the  articles,  and  would  have 
been  a  mere  gratuity.  Daniel  was  bound  at  all  events 
to  use  his  best  efforts  and  judgment  in  promoting  the 
common  enterprise,  without  further  compensation  than 
his  share  of  the  profits."  It  was,  therefore,  decided 
that,  in  the  settlement  of  the  affairs  of  the  partnership, 
Daniel  Waters  was  entitled  to  no  compensation  for  the 
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extra  work  which  he  did  during  the  sickness  of  his  co- 
partner. 

EULING  LAW 
Story  Case  Answer 

Neither  partner  is  entitled  to  any  compensation  for 
the  services  which  he  may  render  in  the  performance 
of  the  partnership  affairs,  even  though  the  services 
of  one  partner  are  more  valuable  than  those  of  the 
other;  or  even  though  one  partner  is  kept  away  from 
the  business  because  of  ill  health  or  for  other  reasons. 
It  is  said  to  be  the  implied  understanding  of  the  part- 
ners that  they  receive  their  compensation  in  the  profits 
which  they  may  derive  from  the  business. 

Of  course,  in  a  given  case,  the  partners  may  agree 
among  themselves  that  one  or  more  of  the  partners 
shall  have  compensation  for  extra  services,  and  to  this 
agreement  the  courts  will  give  effect,  if  otherwise  bind- 
ing. Also,  the  right  to  extra  compensation  may  be  im- 
plied from  the  course  of  dealings  of  the  partners ;  as 
for  example,  the  case  in  which  two  partners  engage  in 
business  and  one  of  them  does  all  the  work  and  the 
other  is  employed  in  some  other  concern  at  a  salary. 
From  such  an  arrangement,  it  might  well  be  implied 
that  the  managing  partner  should  be  entitled  to 
compensation. 

In  the  Story  Case,  nothing  was  stipulated  as  to  the 
salary  each  partner  should  receive  and,  since  both  gave 
their  time  to  the  firm,  it  could  not  be  implied  that  one 
should  receive  more  than  the  other.  Therefore,  Mack 
was  right  in  saying  that  since  they  were  partners,  the 
proceeds  of  the  firm  should  be  divided  equally. 
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3.    Right  of  Partner  in  Firm  Property 
A.    Nature  of  Partner's  Interest 

STOET  CASE 

John  Anderson  and  Walter  Wilson  were  partners  in 
the  express  business.  The  firm  property  was  worth 
$10,000 ;  each  had  a  one-half  interest.  Wilson  sold  his 
interest  in  the  firm  for  $2,000  to  Elmer  Bailey.  Bailey 
demanded  that  the  property  be  sold,  and  that  he  be 
given  one-half  of  the  proceeds.  At  a  forced  sale,  only 
$6,000  was  realized.  The  firm  owed  to  creditors  the 
sum  of  $4,000.  These  creditors  maintained  that  all  of 
their  obligations  should  be  paid  before  Bailey  should 
receive  anything.  Bailey  contended  that  he  bought  the 
property  outright  and,  therefore,  should  have  his  share 
first,  or  at  least  stand  on  equal  basis  with  the  other 
creditors.    How  should  the  money  be  divided? 

BITLINa  OOnST  CASE 

Staats  vs.  Bristow,  Volume  73  New  York  Reports, 
Page  264. 

Staats  had  recovered  judgment  on  a  personal  ac- 
count agaiust  one  Stockbridge,  who  was  a  member  of 
the  partnership  of  Stockbridge  &  Martin.  Staats  pro- 
cured the  issuance  of  execution  against  the  partnership 
to  recover,  if  possible,  the  judgment  which  he  had 
against  Stockbridge.  The  sheriff  sold  the  interest  of 
Stockbridge  in  the  partnership,  and  Staats  became  pur- 
chaser thereof.  Subsequently,  the  partnership  made 
an  assignment  to  Bristow  for  the  benefit  of  creditors. 
Staats,  in  order  to  establish  his  title  to  a  part  of  the 
property  and  recover  the  same,  thereupon,  brought 
this  action  against  Bristow,  who  held  possession  of  the 
property  of  the  partnership  under  the  assignment. 
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Now  the  partnership  was  in  an  insolvent  condition  and 
there  would  be  nothing  left  after  all  the  partners' 
debts  were  paid. 

Decision :  By  the  purchase  at  the  sheriff 's  sale,  the 
plaintiff  received  only  the  interest  which  Stockbridge 
had  in  the  property.  Now  his  only  interest  was  to 
share  in  the  surplus  after  all  the  partnership  obliga- 
tions were  met.  Therefore,  the  plaintiff  receives 
nothing  because  it  was  evident,  in  this  case,  that  there 
would  be  no  surplus. 

Mr.  Justice  Folger  said  in  part :  *  *  So  it  is  apparent 
that  the  plaintiff  did  not  buy  the  property  itself,  spe- 
cifically; but  only  the  interest,  right  and  title  which 
Stockbridge  had  in  it.  Now  the  interest  which  he  had 
in  it  was  that  of  one  or  two  partners,  as  the  property 
was  part  of  the  assets  of  a  copartnership  firm  of  which 
he  was  a  member.  The  interest  of  a  member  of  such 
a  firm  in  the  assets  of  it  is  the  share  to  which  he  is  en- 
titled by  the  terms  of  the  copartnership  in  the  sur- 
plus of  those  assets  remaining  after  all  partnership 
debts  are  fully  paid.  It  appears  in  this  case  that  the 
firm  was  insolvent;  that  its  debts  much  exceeded  its 
assets ;  that  there  never  could  arise  a  surplus.  So  the 
interest  of  Stockbridge,  as  an  individual  in  this  prop- 
erty was  nothing  and  so  the  plaintiff  got  nothing  by 
his  purchase."  Accordingly,  it  was  held  that  judg- 
ment should  be  given  for  the  defendant. 

EULIKO  LAW 
Story  Case  Answer 

Each  and  every  partner  has  an  interest  in  the  prop- 
erty owned  by  the  partnership.  They  are  not  neces- 
sarily joint  owners,  however.  The  interest  of  a  part- 
ner in  a  partnership  property  is  the  right  to  share  in 
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the  surplus  after  all  the  obligations  and  debts  of  the 
firm  have  been  met.  It  is  not  a  right  to  any  particular 
property,  nor  is  it  a  right  to  have  the  property  divided. 
It  is  only  a  right  to  have  the  property  sold,  and  after 
payment  of  firm  debts,  to  share  in  the  remaining 
money. 

A  partner 's  interest  will  depend  for  its  amount  upon 
the  arrangement  which  has  been  made  as  to  the  dis- 
tribution of  the  partnership  assets.  In  the  absence  of 
any  such  arrangement,  partners  will  share  equally, 
both  as  to  the  distribution  of  the  capital  of  the  firm  and 
as  to  the  profits  which  have  been  made.  It  follows  from 
this  that,  when  a  partner  assigns  or  seUs  his  interest, 
he  does  not  sell  or  assign  title  to  any  particular  prop- 
erty. He  assigns  or  sells  only  his  right  to  share  in  the 
remaining  part  of  the  partnership  assets  after  all  debts 
are  paid. 

Consequently  when  a  partner 's  interest  is  seized  and 
sold  on  execution,  the  attaching  creditor  gets  no  right 
to  any  particular  property;  he  gets  only  the  right  to 
share  in  the  assets  in  the  same  manner  and  to  the  same 
extent  that  the  partner  himself  would  have  shared. 
Accordingly,  in  the  Story  Case,  Bailey  does  not  receive 
any  more  than  Wilson  was  entitled  to,  that  is,  a  half 
share  in  the  proceeds  after  the  creditors  were  satisfied. 
Since  the  creditors  of  the  firm  should  receive  $4,000, 
Bailey  should  receive  merely  $1,000,  which  is  one-half 
of  the  balance  from  $6,000. 


B.     Possession  of  Firm  Property 
STOEY  CASE 

Clifton  Roe  and  Bernard  Kerr  were  partners,  deal- 
ing in  motor  trucks.    It  was  agreed  between  the  part- 
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ners  that  Roe  should  be  the  active  man  of  the  business 
and  should  have  possession  of  the  property.  Later, 
however,  they  could  not  agree  with  reference  to  the 
control  of  the  business;  Kerr  sold  two  of  the  motor 
trucks  belonging  to  the  business  to  Henry  Dupont,  who 
did  not  know  of  the  dispute  between  the  partners.  Du- 
pont paid  a  reasonable  value  for  the  automobiles. 
When  Roe  learned  that  Dupont  had  possession  of  the 
trucks  under  a  sale  from  Kerr,  he  brought  an  action 
against  Dupont  for  their  possession,  claiming  that, 
since  Kerr  had  no  right  to  possession  of  the  trucks,  he 
had  no  right  to  sell  the  property,  and  that  Dupont  did 
not  take  good  title.  Dupont  answered  that  he  was  a 
purchaser  in  good  faith  from  a  partner  who  had  pos- 
session and,  therefore,  good  title  was  passed ;  that  the 
contract  between  Roe  and  Kerr  was  not  material  in 
this  case,  since  he,  Dupont,  had  no  knowledge  of  it, 
and  since  each  partner  has  the  apparent  right  to  pos- 
session of  the  firm  property  and  a  right  to  sell  that 
which  is  held  for  sale.    Is  this  a  good  defense  ? 

EUUNG  COURT  CASE 

Crosswell  vs.  Lehman^  Volume  54  Alabama  Reports, 
Page  363 ;  Same  Case,  Volume  25  American  Reports, 
Page  684. 

Pierce,  Manning  &  Company  was  a  partnership,  of 
which  the  plaintiff,  Crosswell,  was  a  member.  In  the 
management  of  their  business,  a  dispute  among  the 
partners  arose.  It  was  contended  that  Pierce  had 
overdrawn,  and  the  other  partners  were  seeking  some 
excuse  to  force  a  dissolution  of  the  partnership  and 
get  a  settlement  of  its  affairs.  In  order  to  accomplish 
this,  Crosswell  stored  cotton,  belonging  to  the  partner- 
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ship,  with  the  defendant,  a  warehouse  man,  and  took 
a  receipt  for  the  cotton  in  his  own  name. 

When  Pierce  was  informed  of  what  Crosswell  had 
done  he  immediately  set  about  to  get  possession  of  the 
cotton.  He  persuaded  Bidell,  a  reputable  cotton  buyer, 
to  give  an  order  to  the  defendant  to  turn  out  the  cot- 
ton in  question  for  shipment.  In  accordance  with  a 
local  custom,  the  defendant  executed  the  order  without 
asking  for  the  receipt  which  he  had  given  to  Crosswell. 
Bidell,  having  acquired  possession  of  the  cotton,  turned 
it  over  to  Pierce,  who  sold  it  on  his  own  account  and 
retained  the  money.  This  action  was  brought  against 
the  defendant,  Lehman,  for  damages  caused  by  the  al- 
leged wrongful  delivery  of  the  cotton  to  Bidell,  an  act 
which  gave  Pierce  the  possession  of  the  cotton. 

Decision:  The  defendant  is  not  liable  for  damages 
in  this  case.  Possession  of  partnership  property  can- 
not be  exclusively  controlled  by  one  partner.  Each 
partner  has  an  equal  right  to  its  possession.  Delivery 
in  this  case,  which  was  really  for  Pierce,  one  of  the 
partners,  was  not  wrongful.  Therefore,  the  defendant 
is  not  liable. 

Mr.  Brickel,  Chief  Justice,  said  in  delivering  the 
opinion  of  the  Court:  **A  partnership  is  an  entirety; 
the  title  to  its  property  resides  not  in  the  individual 
members  but  in  the  partnership.  Every  partner  owns 
the  whole  property  subject  to  the  equal  ownership  of 
his  associates.  No  one  partner  can  convert  his  owner- 
ship into  a  separate  absolute  ownership.  Not  only  does 
the  title  to  partnership  property  reside  in  the  partner- 
ship but  the  possession  also,  and  each  partner  has  an 
equal  right  with  his  associates  to  possession,  from 
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which  he  may  not  be  rightfully  excluded  without  the 
interference  of  a  court  of  equity. ' ' 

It  was,  accordingly,  held  that  the  defendant  was  not 
liable  as  alleged. 

BULINa  LAW 

Story  Case  Answer 

Just  as  title  to  partnership  property  is  in  the  firm 
collectively,  so  possession  resides  in  the  firm  in  the 
same  manner.  But  since  the  partnership,  as  such,  can 
act  only  through  its  members  or  agents,  each  partner 
has  the  right,  subject  to  the  equal  right  of  each  other 
partner,  to  the  possession  of  the  firm  property.  The 
partners,  as  between  themselves,  may  validly  agree 
that  possession  of  the  partnership  property  shall  be 
held  by  one  or  more  of  the  partners  to  the  exclusion 
of  the  others.  But  third  persons  are  not  bound  by 
such  an  agreement,  when  they  have  dealt  with  a  part- 
ner in  good  faith,  who  has  possession  of  the  firm  prop- 
erty.   The  answer  of  Dupont  in  the  Story  Case  is  good. 


C.    Right  of  Access  to  the  Firm  Property 
STOEY  CASE 

Alfred  0 'Donald  and  Arthur  Bryan  were  partners 
in  the  truck  gardening  business,  each  owning  a  one- 
half  interest  in  the  property.  The  business  did  not 
prosper,  and  Bryan  ceased  working  and  moved  to  an- 
other town  where  he  remained  for  four  months.  Then 
he  returned  and  offered  to  take  an  active  part  in  the 
work  again,  but  0  'Donald  refused  to  aUow  him  to  come 
upon  the  land.  0  'Donald  conducted  the  business  alone 
for  over  a  year.  Then  Bryan  brought  an  action  to 
recover  one-half  of  the  rents  and  profits  and  to  com- 
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pell  0 'Donald  to  give  him  a  share  in  the  business. 
0 'Donald's  only  defense  was  that  the  results  of  the 
business  came  from  his  own  efforts,  and,  therefore, 
Bryan  should  not  be  permitted  to  share  in  the  profits. 
Is  this  a  good  defense? 

RULING  COURT  CASE 

Adams  vs.  Kdble,  Volume  6  Kentucky  Reports,  Page 
384 ;  Same  Case,  Volume  44  American  Decisions,  Page 
772. 

Adams  and  Kable,  being  joint  owners  of  land,  agreed 
to  erect  a  saw  mill  on  it  and  to  carry  on  the  milling 
business  as  partners.  In  pursuance  of  the  terms  of 
their  agreement,  a  mill  was  erected.  The  work  was 
done  by  Adams  who  was  a  millwright.  Thereafter, 
Adams  brought  a  bill  in  equity,  claiming  a  large  sum 
of  money  from  Kable  for  his  labor  and  expenses  in- 
curred in  erecting  the  mill.  In  answer  to  this  claim, 
Kable  replied  that  he  had  been  deprived  of  the  pos- 
session of  the  partnership  property  during  the  whole 
time  that  the  business  had  been  carried  on;  and  that 
he  was  entitled  to  a  part  of  the  rents  and  profits  dur- 
ing that  time. 

Decision:  Where  one  partner  holds  exclusive  pos- 
session of  partnership  property  and  refuses  entrance 
to  the  other  partner,  he  will  be  held  accountable  in  a 
court  of  equity  to  such  partner  for  one-half  the  rents 
and  profits  of  the  property  so  withheld.  Accordingly, 
it  was  held  that  Kable  was  entitled  to  have  credited  to 
him,  against  the  claims  of  the  plaintiff  for  labor  and 
expenses,  one-half  the  rents  and  profits  during  the 
time  that  Adams  withheld  possession  of  the  partner- 
ship property. 
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RULINa  LAW 
Story  Case  Answer 

As  we  have  just  seen,  each  partner  has  an  equal 
right  with  his  co-partners  to  the  possession  of  the  firm 
property,  in  the  absence  of  an  agreement  to  the  con- 
trary. If  a  partner  is  deprived  of  this  right  he  may  go 
into  equity  Court  and  have  his  co-partners  compelled 
to  permit  him  to  enjoy  this  right.  Further,  a  partner 
or  partners  who  have  excluded  another  partner  wrong- 
fully from  the  enjoyment  of  the  possession  of  the  firm 
property  may  be  compelled  to  account  for  the  rents 
and  the  profits  during  the  time  that  the  property  was 
so  wrongfully  withheld. 

In  the  Story  Case,  0  'Donald  would  have  held  a  good 
cause  of  action  against  Bryan  for  winding  up  the  busi- 
ness, because  Bryan  had  left  him  for  four  months. 
However,  since  0 'Donald  did  not  declare  the  partner- 
ship at  an  end  at  the  time  Bryan  demanded  a  right  to 
enter  into  the  business,  he  was  from  that  time  account- 
able for  one-half  of  aU  the  profits  made  out  of  the  firm 
property;  and,  also,  Bryan  could  demand  a  right  to 
participate  in  the  work,  or  have  the  partnership  dis- 
solved, and  the  property  sold,  so  that  he  should  get 
one-half  of  the  proceeds. 


4.    Conduct  of  Partners  Outside  of  the  Partnership 

A.     Dealing  With  the  Firm 
STORY  CASE 

Fred  Flint,  Howard  Freeman,  and  Donald  Gray 
were  partners  in  the  commission  business.  At  the  end 
of  five  years,  the  firm  had  a  surplus  fund  of  $5,000, 
which  Flint,  the  treasurer,  was  instructed  to  invest  in 
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five  per  cent  municipal  bonds.  Flint  did  not  invest  the 
money  immediately  in  bonds,  but  kept  secret  posses- 
sion of  it  for  two  months.  During  this  time  he  success- 
fully transacted  two  deals  in  the  wheat  market,  netting 
to  himself  $2,000  in  profit.  He  retained  possession  of 
this  money  and  at  the  end  of  the  year  accounted  to  the 
firm  for  merely  five  per  cent  profit  on  the  municipal 
bonds.  Later,  the  other  members  learned  of  the  wheat 
deal  and  demanded  that  Flint  share  this  profit  with 
them.  This,  Flint  refused  to  do.  Can  Freeman  and 
Gray  compel  him  to  make  an  accounting  ? 

EUIiING  COUET  CASE 

Bloom  vs.  Lofgren,  Volume  44  New  Hampshire 
Reports,  Page  485. 

Bloom,  Lofgren  and  others  were  engaged  in  busi- 
ness as  partners.  The  partners  decided  to  buy  a  horse 
to  be  used  in  the  firm  business.  Lofgren  informed  the 
partners  that  one  Walker  had  a  very  fine  horse  for 
sale,  which  could  be  purchased  for  $1,800.  Lofgren 
was  authorized  to  make  the  purchase  and  to  pay  $1,800 
therefor,  in  case  a  lower  price  could  not  be  negotiated. 
Previous  to  this  time,  Lofgren  had  already  purchased 
this  horse  from  "Walker  for  the  sum  of  $1,200  and  he 
now  sold  the  horse  to  the  firm  for  $1,800.  When  his 
conduct  was  discovered,  the  other  partners  brought 
this  action  demanding  an  accounting  for  the  profit  he 
made  in  the  transaction. 

Mr.  Justice  Collins  delivered  the  opinion  of  the 
Court:  **The  law  will  not  permit  him — a  partner — ^to 
retain  and  enjoy  the  fruits  of  his  fraudulent  represen- 
tations:— ^that  Walker  was  still  the  owner;  that  the 
lowest  price  was  $1,800  cash;  and  his  later  represen- 
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tations  of  the  same  nature  that  he  had  bought  the 
animal  and  had  paid  $1,800  for  him.  In  their  dealings 
with  each  other  and  with  the  firm,  partners  occupy 
positions  of  trust,  and  are  required  to  exercise  the 
utmost  good  faith  with  each  other  and  with  the  firm." 
It  was  therefore  held,  that  the  plaintiff.  Bloom, 
might  recover  the  profits  made  by  the  defendant  in  the 
transaction  in  question ;  this  profit  would  be  held  for 
the  benefit  of  the  partnership. 

EUUNQ  LAW 
Story  Case  Answer 

The  relation  which  exists  between  each  individual 
partner  and  the  firm  is  of  such  a  character  that  the  law 
will  not  permit  one  partner,  without  the  consent  of  his 
co-partners,  to  have  dealings  with  the  firm,  whereby  he 
may  make  any  profit,  or  gain  any  secret  advantage.  It 
follows  from  this  that  a  partner  may  not  sell  to,  or  buy 
from  the  firm,  unless  it  is  done  openly  and  with  the  full 
consent  of  the  co-partners.  Before  selling  to,  or 
buying  from  the  firm  he  must  not  only  have  the  con- 
sent of  his  co-partners,  but  he  must  disclose  to  them 
every  material  fact  concerning  the  transaction. 

In  the  Story  Case,  Freeman  and  Gray  can  compel 
Flint  to  divide  the  profit  on  the  wheat  deal.  Not  only 
is  this  true,  but  had  he  lost,  they  could  have  compelled 
him  to  suffer  all  the  loss.  The  transaction  was  abso- 
lutely at  Flint's  risk,  and  what  he  gained  he  must 
divide. 


B.     Competing  With  the  Firm 

STOEY  CASE 

Lester  Archibald  and  David  McCoy  were  partners 
in  the  grocery  business.    Each  agreed  to  give  his  entire 
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time  to  the  partnership  affairs.  After  the  firm  was  in 
existence  for  some  time,  McCoy  became  interested  in  a 
mail  order  novelty  business  and  gave  several  hours 
each  evening,  when  the  grocery  store  was  closed,  to 
the  work  of  selling  things  through  the  mail.  He  had 
been  doing  this  for  more  than  a  year  before  Archibald 
learned  of  it.  Archibald  then  demanded  that  McCoy 
divide  the  profits  of  the  mail  order  business,  on  the 
basis  that  he  had  agreed  to  give  all  of  his  time  to  the 
firm  and  that  this  other  work  amounted  to  a  competi- 
tion with  the  firm. 

Can  McCoy  be  compelled  to  account  for  the  mail 
order  profits  ? 

RUUNO  COURT  CASE 

Metcalfe  vs.  Bradsliaiv,  Volume  145  Illinois  Reports, 
Page  125 ;  Same  Case,  Volume  36  American  State  Re- 
ports, Page  478. 

Sometime  in  the  year  1874,  the  complainant,  Met- 
calfe, and  the  defendant,  Bradshaw,  formed  a  partner- 
ship for  the  practice  of  law.  Among  other  provisions 
in  their  articles  of  partnership,  they  mutually  agreed 
to  give  their  time,  talents  and  strength  to  the  prosecu- 
tion of  the  interests  of  the  firm.  During  the  existence 
of  the  relation,  at  the  suggestion  and  request  of  the 
complainant,  the  defendant  was  appointed  as  the  ex- 
ecutor of  the  estate  of  one  who  had  been  a  firm  client, 
and  for  whom  the  complainant  had  drawn  a  will, 
naming  the  defendant  as  executor.  The  defendant 
accepted  the  executorship,  entered  upon  and  faithfully 
performed  the  duties  incident  thereto.  He  received  as 
commissions,  for  his  services,  some  six  thousand 
dollars. 
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Subsequently,  the  partnership  was  dissolved  by 
mutual  agreement  of  the  parties.  At  the  time  of  the 
dissolution,  no  accounting  was  had.  Several  years 
later,  the  complainant  instituted  the  present  action 
asking  for  a  formal  accounting  of  the  affairs  of  the 
firm.  The  transaction  above  stated,  among  others, 
was  involved  in  this  proceeding.  The  complainant 
contended  that  he  was  entitled  to  a  share  of  the  com- 
missions earned  by  the  defendant.  He  based  his 
claims  upon  the  theory  that  the  work  done  was  in  con- 
flict with  the  interests  of  the  firm.  If  this  contention 
were  true,  it  would  follow  that  he  should  have  been 
given  a  part  thereof. 

Decision:  This  was  a  partnership  formed  for  the 
practice  of  law.  The  duties  of  an  executor  in  the 
management  of  the  estate  of  a  decedent  is  not  within 
the  scope  of  law  practice,  nor  are  the  duties  so  similar 
to  the  practice  of  law  that  the  performance  of  the 
former  necessarily  conflicts  with  the  latter. 

The  fact  that  the  defendant  had  agreed  to  give  his 
'  time  and  attention  to  the  interests  of  the  partnership 
affairs  did  not  preclude  him  from  entering  into  some 
independent  employment  outside  the  scope  of  the  part- 
nership business,  provided  he  did  so  in  good  faith  and 
provided  the  doing  so  in  no  way  interfered  with  his 
efficient  duties  as  a  partner  engaged  in  the  practice  of 
law.  It  appeared  that  he  entered  upon  this  work  with 
the  consent  and  approval  and  at  the  suggestion  of  the 
complainant.  It  did  not  appear  that  the  performance 
of  the  duties  as  an  executor  in  any  way  interfered  with 
his  duties  to  the  partnership.  Thus,  it  was  held  that 
the  complainant  was  not  entitled  to  any  part  of  the 
commissions  earned  by  the  defendant. 
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Mr.  Chief  Justice  Bailey,  in  the  course  of  his 
opinion,  said:  **We  are  not  unmindful  of  the  well 
settled  rule  that  a  partner  will  not  ordinarily  be  per- 
mitted, for  his  own  profit,  to  enter  into  any  business  in 
competition  with  his  firm.  Thus,  he  cannot,  without  the 
consent  of  his  co-partners,  embark  in  a  business  that 
will  manifestly  conflict  with  the  interests  of  his  firm. ' ' 
The  Court  quoted  from  Liadley  on  Partnership: 
**  Where  a  partner  carried  on  a  business  not  connected 
with  or  competing  with  that  of  the  firm,  his  partners 
have  no  right  to  the  profits  he  thereby  makes,  even  if 
he  has  agreed  not  to  carry  on  any  separate  business. 
In  accordance  with  the  foregoing,  the  Court  decided 
that  the  complainant  had  not  shown  that  he  was 
entitled  to  any  of  the  profits  made  by  the  defendant 
while  acting  as  executor. 

EULINe  LAW 
Story  Case  Answer 

When  persons  form  a  partnership  they  generally 
agree  upon  the  manner  in  which  its  business  will  be 
conducted.  It  may  be  that  some  or  all  are  to  be 
actively  engaged  in  the  business;  or  it  may  be  that 
some  are  relieved  of  this  obligation  and  others  may  be 
permitted  to  engage  in  some  other  interest  also.  In 
the  absence  of  any  such  agreement,  however,  each 
partner  is  supposed  to  devote  his  time  and  attention  to 
the  affairs  of  the  partnership.  He  has  no  right  what- 
soever to  engage  in  any  business  which  will  compete 
with  the  business  of  the  partnership.  He  has  no  right 
to  undertake  anything  in  which  his  interests  will  con- 
flict with  the  interests  of  the  firm.  If  he  does  so  the 
firm  may  compel  him  to  account  for  all  the  profits 
which  he  has  made  in  such  manner. 
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The  fact,  however,  that  a  partner  has  promised  to 
give  his  time  and  attention  to  the  affairs  of  the  firm 
does  not  preclude  him  from  engaging  his  leisure  time 
in  some  independent  occupation  for  his  own  benefit, 
provided  such  occupation  does  not  interfere  with  his 
duties  as  a  partner.  In  the  Story  Case,  McCoy  cannot 
be  compelled  to  divide  the  profits  of  the  mail  order 
business,  because  the  latter  was  not  in  any  way  in  com- 
petition with  the  firm.  McCoy  did  not  take  any  of  his 
time  from  the  partnership,  and  he  did  not  sell  goods  in 
competition  with  the  partnership. 


C.    Good  Faith 
STOET  CASE 

Joseph  Brady,  Frank  McHroy,  and  Thomas  Tilden 
were  partners  in  a  construction  company.  Tilden  pur- 
chased all  of  the  supplies  for  the  company.  He  had  an 
understanding  with  a  lumber  concern  to  the  effect  that 
he  should  receive  ten  per  cent  from  the  market  price  of 
all  goods  sold  to  the  construction  company,  as  a  per- 
sonal commission  from  the  lumber  company.  This 
commission  had  amounted  to  $1,000  before  the  con- 
struction firm  learned  of  it.  They  demanded  an 
accounting  from  Tilden.  The  latter  refused  to  pay, 
saying  that  his  firm  purchased  materials  at  the  regular 
price,  and  that  the  ten  per  cent  commission  from  the 
market  price  was  a  personal  matter  between  himself 
and  the  lumber  company.  Can  Tilden  be  compelled  to 
account  ? 

BUUNG  COUBT  CASE 

Mitchell  vs.  Reed,  Volume  61  New  Yorlc  Reports, 
Page  123 ;  Same  Case,  Volume  19  American  Reports, 
Page  252. 
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Mitchell  and  Reed  were  partners,  engaged  in  the 
business  of  conducting  a  hotel.  They  had  certain 
valuable  leases  upon  property  for  that  purpose  which 
were  to  expire  in  the  year  1871.  By  the  terms  of  their 
agreement,  their  partnership  was  also  to  expire  in  the 
same  year.  Two  years  before  the  expiration  of  the 
term  the  defendant,  Reed,  secretly  procured  a  renewal 
of  these  leases  in  his  own  name ;  and,  although  he  was 
in  daily  intercourse  with  the  plaintiff,  he  concealed 
from  the  latter  what  he  had  done,  and  for  over  a  year 
the  plaintiff  was  in  ignorance  of  the  fact.  Now  the 
partnership  owned  a  quantity  of  hotel  fixtures  and 
furniture,  valued  at  about  $100,000.  It  was  not  evident 
that  they  intended  either  to  go  out  of  the  business  or 
to  reorganize  and  continue  it,  at  the  time  when  the  de- 
fendant secretly  procured  these  leases. 

This  was  an  action  brought  by  the  plaintiff,  claiming 
that  the  defendant  should  be  compelled  to  hold  the 
leases  so  procured  for  the  benefit  of  the  partnership. 
Decision:  One  of  the  first  duties  of  a  partner  is  the 
exercise  of  good  faith  both  as  to  the  partnership  and 
as  to  the  members  thereof.  He  may  not  so  situate 
himself  that  self  interests  will  conflict  with  his  duties 
to  his  copartners  and  the  firm.  In  this  case,  the 
defendant,  by  procuring  these  leases,  became  so 
situated  that  his  own  interests  might  be  in  direct  con- 
flict with  the  interests  of  the  partnership.  It  was  to 
the  interest  of  this  partnership  that  the  hotel  furni- 
ture should  be  disposed  of  as  advantageously  as  pos- 
sible. Therefore,  it  was  to  their  interest  that  the 
leases  should  be  renewed  in  the  name  of  the  partner- 
ship, and  the  leases  assigned  at  the  same  time,  and 
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they  wonld  have  been  able  to  dispose  of  the  property 
more  advantageously. 

Mr.  Justice  Early  said:  "The  relation  of  partners 
with  each  other  is  one  of  trust  and  confidence.  Each 
is  the  general  agent  of  the  firm  and  is  bound  to  act  in 
entire  good  faith  to  the  other.  The  functions,  rights, 
and  duties  of  partners  in  a  great  measure  comprehend 
those  both  of  trustees  and  agents  and  the  general  rules 
of  law  applicable  to  such  characters  are  applicable  to 
them.  Neither  partner  can,  in  the  business  and  affairs 
of  the  firm,  clandestinely  stipulate  for  a  private  advan- 
tage to  himself.  He  can  neither  sell  to  nor  buy  from 
the  firm  at  a  concealed  profit  to  himself.  Every  advan- 
tage which  he  can  obtain  in  the  business  of  the  firm 
must  enure  to  the  benefit  of  the  firm."  It  was,  there- 
fore, decided  that  the  defendant  should  hold  the  leases 
for  the  benefit  of  the  partnership. 

nVUNG  LAW 
Story  Case  Answer 

The  relation  existing  between  partners,  like  the  rela- 
tion between  principal  and  agent,  is  one  of  trust  and 
confidence.  Because  of  this  relation,  the  law  demands 
of  each  partner  the  highest  degree  of  good  faith  in 
dealing  with  his  copartners  and  third  persons  gener- 
ally, where  the  interests  of  the  firm  are  involved.  He 
will  not  be  permitted  to  secretly  sell  to  himself  firm 
property;  or  sell  property  to  the  firm  in  like  manner. 
Every  advantage  and  every  profit  which  a  partner 
makes  by  virtue  of  the  fact  that  he  is  a  partner,  or  by 
dealing  with  partnership  property,  must  enure  to  the 
benefit  of  the  firm.  Clearly,  therefore,  in  the  Story 
Case,  Tilden  can  be  made  to  accoxmt  to  the  other  mem- 
bers for  this  secret  profit. 
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V.    PARTNERS  IN  THEIR  RELATIONS  TO 
THIRD  PERSONS 

1.    Authority  of  Partner  to  Contract  for  the  Firm 

A.    Founded  Upon  Principles  of  Agency 

STOET  CASE 

Charles  Thompson  and  Raymon  Riley  were  part- 
ners, dealing  in  automobiles.  Thompson  was  the 
experienced  man  of  the  two,  and  it  was  agreed  between 
them  that  Riley  should  never  purchase  an  automobile 
when  his  partner  was  not  in  the  store.  Nevertheless, 
one  day  when  Thompson  was  not  present,  Riley  was 
impressed  with  the  value  of  a  machine  which  he  was 
certain  the  firm  would  lose  if  the  purchase  was  not 
made  at  that  moment.  Therefore,  he  contracted  for 
the  purchase  of  the  automobile.  Later,  Thompson 
refused  to  abide  by  this  contract,  saying  that  Riley  had 
not  any  authority  to  make  such  a  purchase  for  the 
firm.  The  vendor  maintained  that,  since  he  acted  in 
good  faith  not  knowing  of  the  limitation  on  Riley,  and 
since  Riley  was  doing  the  ordinary  firm  business,  it 
was  bound  on  the  contract.    Is  he  right? 

EULING  OOUET  CASE 

Banh  of  the  United  States  vs.  Winship,  Volume  5 
Peters,  United  States,  Page  552. 

John  Winship,  Amos  Binney  and  John  Binney 
entered  into  a  partnership  for  the  purpose  of  manu- 
facturing and  selling  soap  under  the  firm  name  of 
*  *  John  Winship.  * '  John  Winship,  by  their  agreement, 
was  to  be  the  general  manager  of  the  business.  By 
special  agreement,  however,  it  was  provided  that  he 
should  wholly  abstain  from  becoming  the  surety  or 
indorser  of  any  person.    But  nothwithstanding  this 
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limitation  upon  his  power,  he  did  indorse  several 
promissory  notes.  This  was  an  action  by  the  Bank  of 
the  United  States  upon  some  of  these  notes  so  signed 
by  Winship,  seeking  to  charge  the  Binneys  on  them  as 
partners.  It  was  contended  by  the  Binneys  that  they 
should  not  be  held  as  partners  of  Winship  upon  these 
notes,  because  it  was  expressly  provided  that  he  was  to 
have  no  authority  to  bind  the  firm  by  indorsing  promis- 
sory notes.  By  the  bank  it  was  claimed  that  such  limi- 
tations were  not  valid  as  against  them,  because  notice 
thereof  had  never  been  made  to  them  of  such  limita- 
tions. 

Decision:  The  relation  of  partnership  is  governed 
by  the  same  principles  which  govern  the  relation  of 
principal  and  agent.  Each  partner  has  implied  power 
to  bind  the  firm  by  acts  mthin  the  scope  of  the  part- 
nership business.  Since  this  is  true,  secret  limitations 
upon  the  authority  of  a  partner,  although  binding  as 
between  the  partners,  has  no  effect  upon  third  persons 
who  act  in  good  faith  in  dealing  with  such  partners 
and  have  no  notice  of  his  limited  authority. 

Chief  Justice  Marshall  said:  **A  partner,  certainly 
an  acting  partner,  has  power  to  transact  the  whole 
business  of  the  firm,  whatever  that  may  be,  and  con- 
sequently, to  bind  his  partners  in  such  transactions  as 
entirely  as  himseK.  This  is  a  general  power,  essential 
of  a  partnership.  When,  then,  a  partnership  is  formed 
for  a  particular  purpose,  it  is  understood  to  be  in  itself 
a  grant  of  power  to  the  acting  members  of  the  company 
to  transact  its  business  in  the  usual  way.  If  that  bus- 
iness be  to  buy  and  sell,  then  the  individual  buys  and 
sells  for  the  company,  and  every  person  with  whom  he 
trades  in  the  way  of  its  business  has  a  right  to  consider 
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him  as  the  company,  whoever  may  compose  it.  It  is 
usual  to  buy  and  sell  on  credit;  and,  if  it  be  so,  the 
partner  who  purchases  on  credit  in  the  name  of  the 
firm  must  bind  the  firm.''  Accordingly,  it  was  held 
that  the  bank  could  recover  on  the  note  in  question. 

RTJUNG  LAW 

Story  Case  Answer 

The  right  of  one  partner  to  act  for  and  to  bind  the 
firm  by  his  acts  and  contracts  is  based  upon  the  princi- 
ples of  agency.  By  virtue  of  the  partnership  agree- 
ment, implied  authority  is  conferred  upon  each  part- 
ner to  act  for  the  firm  within  the  scope  of  the  partner- 
ship business.  As  between  the  partners,  just  as  between 
a  principal  and  his  agent,  any  agreement  may  be  made 
as  to  the  power  of  each  partner,  or  limitations  may  be 
imposed  upon  the  authority  of  each  partner  and  such 
agreements  and  limitations  will  be  oinding  as  be- 
tween themselves ;  but  they  have  no  effect  upon  third 
persons  who  deal  with  a  partner  in  ignorance  of  such 
agreements  and  limitations.  In  the  Story  Case,  there- 
fore, the  firm  was  bound  because  Riley  was  doing  or- 
dinary partnership  business,  which,  apparently,  he  had 
the  right  to  do. 


B.    Apparent  Scope  of  Authority 
STOET  CASE 

A  partnership  existed  between  Richard  Harding  and 
Simon  Davis  for  the  purpose  of  dealing  in  lumber  and 
other  building  material.  It  was  agreed  between  the 
partners  that  the  firm  should  not  handle  brick  or  any 
stone  materials,  and  that  neither  partner  had  the  right 
to  purchase  these  commodities.    While  Harding  was 
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away  during  the  snmmer,  Davis  purchased  a  quantity 
of  these  materials  for  the  firm  because  he  was  in  a 
position  to  buy  them  at  a  cheap  price.  Two  months 
later,  when  Harding  returned,  business  was  very  dull 
and  these  materials  were  marketing  at  a  lower  price 
than  Davis  had  paid  for  them.  Harding,  therefore, 
refused  to  abide  by  the  agreement  and  to  accept  any 
more  deliveries  under  the  contract,  on  the  ground  that 
Davis  had  no  authority  to  buy  these  goods,  since  the 
firm  was  not  organized  to  deal  in  brick  and  stone.  The 
vendor  of  the  goods  said  that  he  did  not  know  the  firm 
was  not  in  the  brick  and  lumber  business.  In  fact,  he 
believed,  he  said,  that  it  did  handle  these  goods,  since 
all  of  the  other  lumber  companies  in  the  toAvn  bought 
or  sold  brick  and  stone:  Because  he  acted  in  good 
faith,  he  claimed  that  the  firm  of  Hardin  and  Davis 
should  be  bound  on  the  contract.  Is  this  a  good 
answer  ? 

BULINa  COUET  CASE 

Williar  vs.  Irwin,  Volume  110  United  States 
Reports,  Page  499. 

Irwin  and  Davis  were  partners,  engaged  in  business 
as  dealers  in  wheat.  A  contract  existed  between  them 
to  the  effect  that  Davis  should  not  have  the  power  to 
sell  any  wheat.  Contrary  to  this  authority,  he  did 
make  a  sale  to  "Williar  for  future  delivery.  Davis  died, 
tl\e  wheat  was  not  delivered,  and  this  action  is  brought 
against  Irwin,  the  survivor,  because  of  breach  of  a 
partnership  contract.  Irwin  defended  on  the  ground 
that  Davis  had  no  power  to  sell  the  wheat.  The  lower 
Court  gave  its  decision  in  favor  of  Irwin,  and  Williar 
appealed. 
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The  Court,  below,  charged  the  jury  that,  if  Irwin  and 
Davis  had  held  themselves  out  to  the  world  as  partners 
and  third  person  had  dealt  with  either  upon  that 
basis,  such  acts  by  one  partner  bound  both,  even 
though  as  between  themselves  limitations  might  have 
existed  as  to  the  power  of  either. 

Decision :  The  lower  Court  erred  because  it  did  not 
add  to  its  instructions  these  words,  **  provided  the 
third  person  who  dealt  with  the  partner  was  ignorant 
of  the  limitations  imposed  upon  him  by  the  partnership 
contract.'* 

Referring  to  the  instructions  given  by  the  Court 
below  to  the  jury,  Mr.  Justice  Matthews  said:  **In  this, 
we  think,  there  was  error.  The  liability  of  one  part- 
ner for  acts  and  contracts  done  and  made  by  his  co- 
partners without  his  actual  knowledge  and  assent  is  a 
question  of  agency.  If  the  authority  is  denied  by  the 
actual  agreement  between  the  partners,  with  actual 
knowledge  thereof  to  the  party  who  claims  under  it, 
there  is  no  partnership  obligation.  If  the  party  with 
whom  the  dealing  has  taken  place  has  no  notice  of  a 
partner's  limitations,  the  authority  for  each  transac- 
tion may  be  implied  from  the  nature  of  the  business, 
according  to  the  usual  and  ordinary  course  in  which  it 
is  carried  on  by  those  engaged  in  it  in  the  locality 
which  is  its  seat,  or  as  reasonably  necessary  or  fit  for 
its  successful  prosecution." 

**AVhat  the  nature  of  that  business  in  each  case  is; 
what  is  necessary  and  proper  to  its  successful  prosecu- 
tion ;  what  is  involved  in  the  usual  and  ordinary  course 
of  its  management  by  those  engaged  in  it  at  the  time 
and  place  where  it  is  carried  on,  are  all  questions  of 
fact  to  be  decided  by  the  jury,  from  a  consideration  of 
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all  the  circumstances  which,  singly  or  in  combination, 
affect  its  character  or  determine  its  peculiarities ;  and 
from  them  all,  giving  to  each  its  due  weight,  it  is  its 
province  to  ascertain  and  say  whether  the  transaction 
in  question  is  one  which  those  dealing  with  the  firm 
had  reason  to  believe  was  authorized  by  all  its  mem- 
bers. '  *  The  case  was  sent  back  for  new  trial  in  accord- 
ance with  the  principles  announced. 

EUIilNG  LAW 
Story  Case  Answer 

The  authority  of  a  partner  to  act  for  the  firm  may  be 
actual  or  it  may  be  apparent.  Actual  authority  con- 
sists in  those  powers  which  are  expressly  or  impliedly 
conferred  upon  a  partner.  Apparent  authority  is  the 
power  on  the  part  of  a  partner  to  do  those  acts  which 
are  reasonably  necessary  in  carrying  on  the  particular 
business;  or  the  power  to  do  those  acts  which  are 
customarily  done  by  partners  under  the  same  or  sim- 
ilar circumstances.  A  firm  is  bound  by  all  of  the  acts 
of  a  partner  within  the  actual  scope  of  his  authority. 
Further,  the  firm  is  bound  by  acts  done  by  a  partner 
within  the  scope  of  his  apparent  authority,  even  though 
as  between  the  partners,  he  was  expressly  forbidden 
not  to  do  a  given  act,  unless  the  notice  of  this  prohibi- 
tion was  brought  to  the  notice  of  third  persons  dealing 
with  such  partner. 

What  constitutes  apparent  scope  of  authority  is  a 
difficult  question  of  fact  which  must  be  determined  in 
each  case  by  a  jury.  It  will  depend  upon  the  nature 
of  the  business,  the  customs  of  that  business,  the  cus- 
tom of  similar  businesses  in  the  same  locality.  The 
firm  of  Harding  &  Davis,  in  the  Story  Case,  is  bound 
on  the  contract,  since  Davis  was  acting  within  ap- 
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parent  scope  of  his  authority,  based  on  the  fact  that  all 
other  like  dealers  in  the  town  handled  brick  and  stone. 


C.    Executing  Negotiable  Paper 
STOEY  CASE 

James  Pinckney  and  Harvey  Pope  were  partners  in 
a  Mississippi  Eiver  Steamboat  Company,  carrying 
freight  between  St.  Louis  and  New  Orleans.  Pinckney 
was  the  general  manager  in  St.  Louis,  and  Pope  super- 
intended the  shipping.  As  general  manager,  Pinckney 
executed  a  promissory  note  in  the  name  of  the  firm  for 
a  loan  of  money  and  gave  mortgage  on  one  of  the  boats 
as  security.  The  loan  was  made  from  Fred  Harvey, 
who  was  not  aware  that  Pinckney  intended  to  use  the 
money  for  his  own  purposes.  When  the  note  was  not 
paid  as  it  came  due,  Harvey  attempted  to  foreclose  the 
mortgage  on  the  boat.  Pope  maintained  that  the  mort- 
gage was  not  good,  since  Pinckney  had  no  authority  to 
execute  the  note.  Harvey  answered  that,  as  general 
manager  of  the  firm,  Pinckney  was  acting  within  the 
apparent  scope  of  his  authority. 

Is  this  correct  ? 

EULING  COURT  CASE 

Pooley  vs.  Whitemore,  Volume  10  Tennessee  Re- 
ports, Page  633 ;  Same  Case,  Volume  27  American  Re- 
ports, Page  733. 

Whitemore  Brothers  was  a  partnership,  composed 
of  Edwin  Whitemore  and  W.  A.  Whitemore.  The 
partners  were  engaged  in  the  business  of  publishing 
a  newspaper  in  the  city  of  Memphis,  and  also  did  some 
job  printing.  W.  A.  Whitemore  made  out  two  promis- 
sory notes  to  the  order  of  Whitemore  Brothers ;  he  in- 
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dorsed  them  in  that  name  to  one  Cannon,  in  payment  of 
a  personal  debt  owed  by  him  to  Cannon.  The  note 
later  came  into  the  hands  of  Pooley,  who  claims  to  be  a 
bona  fide  purchaser  without  notice  of  the  use  of  the 
money.  He  brings  this  action  against  Edwin  White- 
more,  the  surviving  member  of  the  partnership. 

Decision :  In  a  trading  partnership  where  the  bus- 
iness consists  in  buying  and  selling,  each  partner  has 
implied  power  to  give  promissory  notes,  which  will 
bind  the  partnership,  and  any  person  who  takes  such  a 
note  without  notice  of  lack  of  power  on  the  part  of  the 
partner  drawing  it  will  be  protected.  In  a  non-trading 
partnership,  however,  the  general  rule  is  otherwise, 
and  a  partner  in  such  a  firm  has  no  implied  power  to 
issue  notes  which  will  be  binding  upon  the  partnership. 
Accordingly,  every  one  who  receives  such  an  instru- 
ment holds  it  subject  to  the  right  of  the  partnership  to 
repudiate  it  as  a  partnership  obligation.  The  Court 
was  of  the  opinion  that  Whitemore  Brothers  consti- 
tuted a  non-trading  partnership  and  therefore,  the 
plaintiff  was  charged  with  notice  of  any  excess  of 
authority  by  the  partner  in  issuing  these  notes. 

Mr.  Justice  Burton  said  in  part :  * '  The  consequence 
of  this  distinction  between  trading  and  non-trading 
partnerships  is  very  important,  in  reference  to  the 
main  defense  relied  upon  in  this  case.  If  a  partner  in 
a  banking  firm,  for  instance,  should  indorse  a  bill  or 
note  for  his  private  debt  and  it  should  get  into  the 
hands  of  a  bona  fide  purchaser  without  notice,  his  firm 
would  be  bound  by  it.  Since  the  indorsing  or  making 
of  such  paper  is  the  usual  mode  of  conducting  that 
business,  the  public  has  a  right  to  suppose  that  each 
partner  is  empowered  to  accept  or  indorse  for  the 
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firm,  and  is  not  bound  to  inquire  whether,  in  a  given 
instance,  the  act  was  done  with  the  assent  of  his  co- 
partners. But  not  so  with  a  non-trading  partnership 
occupation  whose  business  does  not  ordinarily  require 
dealing  in  commercial  paper.  One  who  becomes  a  mem- 
ber of  such  a  firm  does  not  confer  implied  power  on  his 
copartners  to  bind  him  by  dealing  in  bills  or  notes.  He 
is  not  clothed  with  apparent  power  so  to  bind  his  firm, 
and  no  person  dealing  with  the  firm  has  the  right  to 
suppose  that  the  powers  of  one  member  are  more 
extensive  than  is  implied  by  the  ordinary  mode  of  con- 
ducting such  business. ' ' 

RULING  LAW 
Story  Case  Answer 

Whether  a  partner  may  bind  his  firm  by  negotiable 
paper  depends  upon  the  principles  just  announced  in 
the  foregoing  section.  There  is  no  difficulty  about  a 
case  where  a  partner  has  been  authorized  expressly  to 
sign  negotiable  paper.  The  trouble  arises  in  those 
cases  where  he  has  not  been  given  express  authority, 
and  the  question  arises  as  to  when  and  under  what 
circumstances  such  power  will  be  implied.  If  a  part- 
ner has  not  been  expressly  authorized  to  sign  bills  and 
notes  in  the  firm  name,  in  order  to  hold  the  firm,  it 
must  be  shown  that  such  power  was  within  the  appar- 
ent scope  of  the  partner 's  authority.  Here,  again,  it 
must  be  said  that  apparent  scope  of  authority  is  a 
question  of  fact  for  the  jury. 

In  determining  what  is  the  apparent  scope  of  author- 
ity in  reference  to  making  negotiable  paper,  the  Courts 
have  laid  down  a  very  important  distinction  between 
trading  and  non-trading  firms.  Each  member  of  a 
trading  partnership  is  said  to  be  clothed  with  implied 
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authority  to  make  negotiable  paper  in  the  usual  course 
of  the  partnership  business.  It  is  the  usual  business 
of  a  trading  partnership  to  buy  and  sell,  and  it  is  nec- 
essarily incidental  to  buying  and  selling  that  each  part- 
ner have  the  power  to  sign  negotiable  paper.  But,  in  a 
non-trading  partnership,  it  is  not  the  usual  course  of 
business  to  buy  and  sell,  and,  consequently,  the  Courts 
have  laid  doA\Ti  the  rule  that  a  member  of  a  non-trading 
firm  has  not  been  vested  with  implied  authority  to  bind 
the  firm  by  signing  or  accepting  bills  and  notes.  Since 
a  steamboat  firm  is  not  a  trading  partnership,  Pinck- 
ney  was  not  acting  within  the  apparent  scope  of  his 
authority  in  the  Story  Case  and  Harvey  cannot  fore- 
close on  the  mortgage. 


D.    Buying  and  Selling  Stock  in  Trade 
STOEY  CASE 

Adolph  Mills  and  Herbert  Anderson  were  partners, 
doing  a  wholesale  plumbing  business.  Mills,  who 
owned  three-fourths  of  the  business,  was  the  general 
manager  of  the  company.  A  disagreement  arose 
between  the  partners,  and  Mills  made  a  contract  with 
John  Burnett  for  disposing  of  all  the  fixtures  in  the 
store.  Burnett  agreed  to  buy  these  for  cash,  provided 
delivery  was  made  on  the  first  of  the  following  month. 
When  the  time  came  for  delivery,  the  partners  had 
reconciled  their  differences  and  refused  to  deliver  the 
fixtures,  on  the  ground  that  Mills  had  no  authority  to 
sell  them.    What  can  Burnett  do  ? 

EUIilNa  COUET  CASE 

Loivman  vs.  Sheets,  Volume  124  Indiana  Reports , 
Page  417;  Same  Case,  Volume  7  Lawyers'  Reports 
Annotated,  Page  784.  ' 
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Templeton  and  Sheets  made  a  contract  for  the  estab- 
lishment of  a  stock  farm,  and  acquired  a  herd  of  brood 
mares  for  that  purpose.  Without  the  knowledge  or 
consent  of  Sheets,  Templeton  undertook  to  sell  the 
entire  herd  to  the  plaintiff,  Lowman.  Sheets  refused 
to  deliver  them  to  the  plaintiff,  and  the  latter  brought 
this  action  to  recover  them  from  the  defendant,  Sheets. 

Mr.  Justice  Coffey  delivered  the  opinion  of  the 
Court:  *'It  is  contended  by  the  plaintiff  that  Temple- 
ton and  the  defendant  were  partners  and  that,  as  such, 
either  partner  had  the  right  to  sell  the  property  owned 
by  the  firm  and  confer  a  good  title,  and  that  by  his 
purchase  from  Templeton  he  acquired  the  title  to  the 
whole  of  the  property  in  controversy  and  has  a  right 
to  its  possession.  We  do  not  deem  it  necessary  to 
decide  whether  the  contract  between  the  parties  was 
one  of  partnership  or  not,  as  Templeton  had  no  power 
to  sell  the  entire  property,  whether  it  was  held  as  part- 
nership property  or  otherwise.  The  partnership,  if 
one  existed,  was  not  one  in  which  the  parties  contem- 
plated a  sale  of  the  property  here  involved,  but  it  was 
one  in  which  this  property  was  to  be  kept  for  the  pur- 
pose of  carrying  on  the  particular  business.  *  *  • 
Mr.  Bates,  in  his  valuable  work  on  partnerships,  in 
treating  the  subject  under  consideration,  says :  'But  I 
have  no  doubt  but  that  the  power  of  sale  must  be  con- 
fined to  those  things  held  for  sale  and  that  the  scope 
of  the  business  does  not  include  the  sale  of  the  property 
held  for  the  purpose  of  the  business,  and  to  make  a 
profit  out  of  it  and  that  this  only  is  the  true  rule.'  " 
It  was  accordingly  held,  that  the  attempted  sale  by 
Templeton  did  not  pass  any  title  to  the  plaintiff. 
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EUIilNG  LAW 
Story  Case  Answer 

Each  partner  has  implied  power  to  purchase,  on  the 
credit  of  the  firm,  property,  necessary  for  the  efficient 
conducting  of  the  business.  The  extent  of  this  power 
will  necessarily  depend  upon  the  nature  of  the  bus- 
iness. In  case  of  a  trading  partnership,  obviously  the 
power  will  be  broader  than  in  the  case  of  a  non-trading 
firm.  But,  in  either  case,  the  property  purchased  must 
be  reasonably  necessary  for  that  particular  business. 
A  member  of  a  partnership  engaged  in  selling  gro- 
ceries would  have  implied  power  to  buy  sugar  on  the 
credit  of  a  firm,  but  would  have  no  such  power  to  buy 
drugs  and  render  the  firm  liable  therefor. 

Thus,  also,  each  member  of  a  partnership  has 
implied  power  to  sell  the  stock  in  trade  of  the  firm; 
that  is  to  say,  he  has  implied  power  to  sell  all  the  prop- 
erty belonging  to  the  firm,  which  is  kept  for  sale  and 
can  pass  good  title  to  a  purchaser  thereof.  But  a  part- 
ner has  no  implied  power  to  sell  property  which  is  not 
kept  for  sale,  but  held  for  the  purpose  of  carrying  on 
the  business.  Therefore,  a  partner  would  have  no 
power  to  sell  the  furniture  of  his  firm.  He  would  have 
no  power  to  sell  horses,  vehicles,  and  the  like,  used  in 
carrying  on  the  business. 

In  the  Story  Case,  Mills  did  not  contract  to  sell  the 
stock  in  trade,  but  the  things  with  which  the  trade  was 
conducted.  He  had  no  implied,  or  apparent  authority 
to  do  this,  and  therefore,  Burnett  cannot  recover  on 
the  contract.  In  the  Law  of  Agency,  we  learned  that  an 
agent  was  liable  for  warranting  his  authority.  Bur- 
nett might  sue  Mills  personally  for  breach  of  war- 
ranty.   This  action  is  always  possible  in  a  case  where 
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a  partner  makes  a  contract  he  has  no  right  to  make. 
The  man  who  is  injured  can  bring  suit  against  the 
partner,  personally,  for  misrepresentation. 


E.    Buying  and  Selling  Real  Estate 
STOET  CASE 

Arthur  McGill  and  Homer  Shull  were  partners, 
dealing  in  real  estate  as  Arthur  McGill  &  Company. 
All  of  the  contracts  made  by  the  firm  were  in  the  firm 
name,  but  the  deeds  to  property  were  held  in  the  names 
of  the  partners  jointly.  It  was  agreed  between  them 
that  all  contracts  for  the  purchase  of  real  estate  should 
be  signed  by  McGill  personally.  Nevertheless,  Shull 
executed  a  contract  with  James  Laflin  for  the  pur- 
chase of  certain  property  and  signed  the  firm  name, 
"Arthur  McGill  &  Company.^'  Later,  McGill  refused 
to  take  the  property,  saying  that  Shull  had  no  author- 
ity to  sign  the  firm  name  to  such  a  contract,  and  that  a 
partner  is  not  bound  to  the  sale  of  real  estate  unless 
he  consents  to  it.    What  can  Laflin  do  ? 

BTTUNa  OOUBT  CASE 

Rovelsky  vs.  Brown,  Volume  92  Alabama  Reports, 
Page  522 ;  Same  Case,  Volume  25  American  State  Re- 
ports, Page  83. 

B.  S.  Brown  and  A.  J.  Smith  were  partners,  doing 
business  in  Osark,  Alabama,  under  the  firm  name  of 
Brown  and  Smith.  Their  business  consisted  in  buying 
and  selling  real  estate  for  speculation  and  profit.  In 
the  course  of  the  business,  Brown,  in  the  name  of  the 
firm  sold  a  house  and  lot  in  Osark  to  Rovelsky,  for  the 
sum  of  $700.    He  received  $500  in  cash  and  signed  the 
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firm  name  to  a  bond  for  title,  purporting  to  bind  the 
partners,  under  the  firm  name  of  Brown  and  Smith. 
Rovelsky  was  put  in  possession  of  the  property  by 
Brown,  and  thereafter  tendered  the  balance  due  on  his 
purchase,  and  demanded  of  the  partners  a  conveyance 
of  title  to  the  property.  Smith,  when  informed  of  the 
sale,  refused  to  join  in  the  conveyance  or  to  recognize 
the  sale.  Thereupon,  Rovelsky  filed  this  bill  against 
Brown  and  Smith,  asking  that  they  be  compelled  to 
convey  him  a  title  to  the  property  in  question.  To  this 
demand,  the  defendant,  Brown,  replied  that  he  was  not 
bound  upon  the  contract  of  sale,  because  it  was  made 
without  his  consent  or  authority. 

Decision:  As  a  general  rule,  one  partner  has  no 
implied  power  to  sell  realty  belonging  to  the  firm,  but 
in  cases  w^here  the  partnership  deals  in  realty  as  a 
business  and  where  its  stock  in  trade  consists  of  realty, 
for  the  purpose  of  partnership  business,  such  realty 
in  equity  is  considered  as  personalty,  and  either  part- 
ner may  dispose  of  it,  provided  such  partner  does  not 
exceed  his  authority,  or  apparent  authority. 

Mr.  Justice  Walker,  who  delivered  the  opinion  of  the 
Court,  said:  '*Our  conclusion  is  that  partnership  real 
estate  is,  in  equity,  and  for  partnership  purposes,  to  be 
treated  as  personalty,  and,  that  one  member  of  a  part- 
nership engaged  in  the  business  of  buying  and  selling 
real  estate  can  bind  the  firm  by  contract  in  the  firm 
name  for  the  sale  of  partnership  realty,  and  that  such 
contract  should  be  specifically  performed  against  all 
the  partners.'*  It  was  therefore  held,  that  the  plain- 
tiff was  entitled  to  specific  performance  of  his  con- 
tract. The  Court  ordered  that  both  partners  sign  a 
deed  in  favor  of  Rovelsky. 
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ETTUNQ  LAW 
Story  Case  Answer 

It  has  been  seen  heretofore,  that  real  estate  cannot 
be  owned  by  the  partnership  as  a  firm.  Title  to  real 
estate  must  be  held  in  the  name  or  names  of  a  member 
or  members  of  the  firm.  But,  otherwise,  substantially 
the  same  rules  govern  the  purchase  and  sale  of  realty 
by  a  partner  as  govern  the  purchase  and  sale  of  per- 
sonal property.  Where  partners  are  engaged  in  the 
business  of  buying  and  selling  real  estate,  as  is  often 
the  case,  each  partner  has  implied  power  to  buy  real 
estate  on  credit  of  the  firm,  and  though  he  may  take 
title  to  it  in  his  own  name,  the  other  partner  may  be 
compelled  to  pay  for  it  as  firm  property. 

Thus,  too,  in  such  a  partnership,  each  partner  has 
implied  power  to  sell  or  mortgage  partnership  realty 
and  such  act  will  bind  the  firm.  Here,  it  must  be  noted 
that,  for  partnership  purposes,  realty  is  treated  in 
equity  courts  as  personalty,  with  this  exception,  that 
all  the  members  in  whose  name  the  title  stands,  must 
join  in  a  conveyance  of  the  property.  However,  if  one 
partner  in  the  usual  course  of  business  has  sold  realty 
belonging  to  the  partnership,  equity  courts,  as  a  mat- 
ter of  form,  will  compel  the  remaining  partners  to 
join  the  conveyance. 

Where  title  to  partnership  realty  is  held  by  one  part- 
ner alone,  he  may  sell  and  pass  good  title  thereto  to  a 
purchaser  who  does  not  know  that  it  is  partnersliip 
property  and  pays  value  for  it.  If  such  purchaser  is 
aware  that  it  is  partnership  property,  he  will  be  pro- 
tected in  the  purchase,  only  in  case  he  can  show  that 
the  partner,  with  whom  he  dealt,  acted  within  the  scope 
of  his  authority  in  making  the  sale.    Laflin  can  compel 


PARTNERSHIPS  121 

the  firm  to  receive  the  real  estate  in  the  Story  Case, 
because  the  business  of  the  firm  was  dealing  in  real 
estate,  and  therefore,  each  partner  had  the  apparent 
power  to  make  such  contracts  in  the  name  of  the  firm. 


F.    Borrowing  Money  on  the  Firm  Credit 
STOBY  CASE 

Andrew  Coleman  and  Rufus  Morton  were  partners 
in  the  manufacture  of  cotton  goods,  transacting  bus- 
iness as  Coleman  &  Morton  Company.  Without  the 
consent  of  Coleman,  who  was  absent  from  the  business, 
Morton  borrowed  the  sum  of  $4,000  from  William 
Shively,  for  the  purpose  of  buying  a  large  quantity  of 
cotton,  the  price  of  which  Morton  believed,  was  about 
to  materially  increase.  The  loan  from  Shively  was 
made  at  two  per  cent  above  the  usual  rate  of  interest. 
Four  months  later,  Coleman  returned  and  then  as  a 
member  of  the  firm,  repudiated  the  deal  with  Shively. 
The  principal  sum  plus  the  usual  rate  of  interest  was 
paid  to  Shively,  but  not  the  other  two  per  cent  interest, 
and  for  this  Shively  brought  suit.    Can  he  recover  ? 

EULING  COUBT  CASE 

Rothwell  vs.  Humphreys,  Volume  1  English  Reports, 
Page  406. 

Humphreys  and  Howell  were  partners  engaged  in 
the  business  of  linen  drapers  in  London.  The  plaintiff 
was  a  manufacturer  in  Manchester.  Howell,  one  of  the 
partners,  went  do\^^l  to  Manchester  to  buy  goods  of 
the  plaintiff.  He  made  a  purchase  of  material  to  the 
amount  of  five  hundred  poimds.  Before  leaving,  he 
borrowed  ten  pounds  and  drew  a  bill  on  the  partner- 
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ship  in  favor  of  the  plaintiff  for  five  hundred  and  ten 
pounds.  Before  the  goods  were  delivered,  the  part- 
nership, composed  of  the  defendants,  became  insolvent. 
The  plaintiff  recalled  and  refused  to  deliver  the  goods. 
He  did  not  present  the  bill  for  payment,  but  brought 
this  action  to  recover  the  ten  pounds  which  had  been 
included  in  the  bill. 

Decision :  This  loan  was  binding  upon  the  partner- 
ship. It  was  shown  to  have  been  made  upon  the  credit 
of  the  firm,  and  not  to  the  partner  personally.  The 
plaintiff  had  the  right  to  assume,  under  the  circum- 
stances, that  Howell,  while  travelling  for  and  repre- 
senting the  firm,  had  implied  power  to  borrow  money 
on  the  firm's  credit. 

EULINa  LAW 
Story  Case  Answer 

The  power  of  a  partner  to  borrow  money  on  the  firm 
credit  rests  upon  substantially  the  same  principles 
which  govern  his  power  to  execute  negotiable  paper  in 
the  name  of  his  firm.  In  case  of  a  trading  partnership, 
it  is  generally  held  that  a  partner  may  borrow  money 
on  the  credit  of  the  firm,  when  it  is  for  partnership 
purposes,  and  done  while  acting  for  the  partnership. 
If  a  partner  borrows  money  from  a  third  person,  and 
the  third  person  reasonably  believes  it  is  for  the  part- 
nership, such  loan  will  be  binding  upon  the  firm.  Of 
course,  if  the  third  person  is  aware  that  it  is  not  for 
the  firm  purposes,  he  can  hold  the  partner  alone.  In 
case  of  a  non-trading  firm,  he  can  hold  the  partner 
alone.  In  case  of  a  non-trading  firm,  the  usual  rule  is 
that  one  partner  has  no  implied  power  to  pledge  the 
credit  of  his  firm  for  a  loan  made  to  him.  Since  Cole- 
man &  Morton,  in  the  Story  Case,  was  not  a  trading 
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firm,  but  a  manufactnring  partnership,  Morton  had  no 
right  to  bind  the  firm  on  the  loan  without  the  consent 
of  Coleman.  As  against  the  firm,  Shively  could  not 
recover  the  two  per  cent  interest. 


G.    Power  to  Collect  Money  Due  the  Partnership 
STOBY  CASE 

George  Reynolds  and  Dorr  Henshaw  were  partners, 
dealing  in  real  estate,  under  the  firm  name  of  ''George 
Reynolds  &>  Company."  Reynolds  made  a  contract 
with  Hibert  Bartlett  to  sell  his  certain  firm  real  estate. 
Bartlett  agreed  to  pay  $2,000  for  the  property  in  two 
installments  and  Reynolds  agreed  that  the  firm  would 
make  a  deed  of  the  property  when  the  second  install- 
ment was  paid.  Two  days  later,  Bartlett  visited  the 
firm  office  and  paid  Henshaw  $1,000,  the  first  install- 
ment on  the  contract.  He  took  a  receipt  from  Hen- 
shaw signed, '  *  George  Reynolds  &  Company. '  *  A  week 
later,  Bartlett  returned  to  the  office  with  the  last  pay- 
ment and  demanded  his  deed.  In  the  meantime,  Hen- 
shaw had  fled  with  the  money.  Reynolds  was  not 
aware  that  any  amount  had  been  paid  and  refused  to 
convey  the  land  upon  the  offer  of  the  payment  of  the 
balance  by  Bartlett.  Rejoiolds  contended  that  Hen- 
shaw was  not  authorized  to  receive  the  money,  or  to 
'give  a  receipt,  signing  the  firm  name.  Bartlett  brought 
an  action  for  specific  performance  of  the  contract  to 
compel  Reynolds  to  convey  the  land.  What  will  the 
Court  do? 

BXTLING  COUBT  CASE 

Bosquit  vs.  Lauvian,  Volume  63  Illinois  Appellate 
Reports,  Page  132. 
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Bosqnit  and  Clark  were  engaged  in  the  bnilding  of  a 
house  for  Lanman.  In  this  transaction,  they  were 
acting  as  special  partners  for  this  purpose  alone.  Bos- 
quit  was  really  the  principal  man  of  the  firm.  He  fur- 
nished the  capital  and  managed  its  affairs.  Clark 
was  merely  a  journeyman  carpenter.  They  entered 
into  an  agreement  that  money  due  the  firm  by  way  of 
compensation  for  the  building  under  construction 
could  be  collected  by  neither,  but  appointed  an  agent 
whose  duty  it  was  to  receive  payment.  A  copy  of  this 
agreement  was  given  to  the  defendant  Lauman  prior 
to  the  time  when  the  building  was  finished. 

This  action  was  brought  by  the  plaintiff  against  the 
defendant  for  an  alleged  balance  of  about  $700  due 
upon  the  contract  between  them.  The  defendant 
proved  that  he  had  made  a  settlement  with  Clark,  by 
which  the  latter  had  accepted  $75  in  full  payment  for 
the  balance  due  on  the  contract.  He  contended  that  the 
plaintiff  was  entitled  to  no  more,  because  of  the  rule 
that  one  partner  has  implied  power  to  collect  money 
which  is  due  a  firm. 

Decision :  The  general  rule  is  that  one  partner  has 
implied  power  to  collect  money  due  the  firm,  but  the 
partners  may  agree  that  neither  has  the  power  to 
coUect,  and  if  notice  of  such  agreement  is  brought  to 
third  persons,  who  owe  money  to  the  firm,  payment 
otherwise  than  the  way  in  which  the  partners  have 
agreed  upon,  does  not  relieve  the  third  persons  from 
full  liability,  in  case  one  partner  collects  and  does  not 
account  for  the  money.  In  this  case,  Clark  appro- 
priated the  money  received,  to  his  own  use;  and  the 
Court  held  that  the  plaintiff  was  entitled  to  recover 
the  full  amount  alleged  and  proved  to  be  dueu 
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BULINa  LAW 
Story  Case  Answer 

In  any  kind  of  partnership,  whether  trading  or  non- 
trading,  each  partner  has  implied  power  to  collect,  or 
receive  payment  of,  outstanding  debts  or  obligations. 
As  between  themselves,  the  partners  may  agree  that 
one  alone,  or  that  some  third  person  as  agent,  shall 
collect  and  receive  payment  of  debts  and  obligations 
due  the  firm,  and  this  agreement  will  be  binding  as  be- 
tween themselves;  but  payment  by  a  third  person  to 
either  partner,  is  a  discharge  of  the  debt  or  obliga- 
tion if  the  third  person  was  not  informed  of  the  agree- 
ment between  them.  In  the  Story  Case,  Bartlett  can 
compel  Reynolds  to  convey  the  property,  because  Hen- 
shaw  had  the  implied  authority  to  accept  the  money 
and  to  give  a  receipt,  signing  the  firm  name,  and  Bart- 
let  was  ignorant  of  any  limitations  imposed  upon  Hen- 
shaw. 


H.    Acting  as  Surety 
STOEY  CASE 

Theodore  Watson  and  Ralph  Jennings  were  part- 
ners, conducting  a  brick  manufacturing  business  as 
Watson  &  Jennings.  Harry  Forbes,  a  friend  of  Wat- 
son 's,  having  been  elected  to  the  office  of  commissioner 
of  public  works  in  his  town,  agreed  -with  Watson  to 
buy  the  latter 's  brick  for  the  streets  of  the  town,  pro- 
vided the  brick  firm  would  become  his  surety  on  the 
bond  he  must  give  to  the  city,  guaranteeing  faithful 
performance  of  his  work.  The  bond  of  the  firm  was 
given  without  the  consent  of  Jennings.  Later,  Forbes 
was  indicted  for  misappropriating  city  funds,  and  suit 
was  brought  against  Watson  &  Jennings  on  the  bond. 
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Jennings  maintained  that  he  was  not  liable,  because 
Watson  had  no  express  authority  to  sign  the  firm 
name,  and  no  implied  authority,  since  the  act  was  not 
within  the  scope  of  the  partnership  business.  Is  this 
a  valid  defense? 

RULING  COTTET  CASE 

Duncan  vs.  Lowndes,  Volume  3  Campbell's  Reports, 
Page  478. 

The  Plaintiff,  Duncan,  had  sold  a  consignment  of 
goods  to  a  certain  party  and  had  drawn  a  bill  of  ex- 
change upon  him.  Lowndes,  a  member  of  a  partner- 
ship, entered  into  an  agreement  in  the  name  of  his  firm 
to  guarantee  the  payment  of  the  bill.  This  was  an  ac- 
tion brought  by  the  plaintiff  egainst  the  firm  on  this 
guaranty. 

Decision:  There  is  no  implied  power  for  one  part- 
ner to  bind  the  firm  by  a  guaranty  for  other  than  the 
partnership  business.  Hence,  in  order  for  the  plaintiff 
to  recover,  he  must  show  that  Lowndes  was  authorized 
to  sign  this  instrument  in  the  name  of  the  firm.  The 
plaintiff,  being  unable  to  show  any  such  authority,  was 
held  not  to  be  entitled  to  recover  anything  from  the 
other  partner. 

EULINaLAW 
Story  Case  Answer 

It  is  the  general  rule  that  a  partner  has  implied 
power  to  bind  his  firm  by  contracts  of  surety  and  guar- 
anty, so  long  as  such  contracts  are  within  the  scope  of 
the  partnership  business.  He  is  not,  however,  vested 
with  any  implied  power  to  bind  the  firm  by  any  such 
contract  for  himself  or  for  a  stranger  to  the  firm.  In 
the  Story  Case,  Jennings  could  not  be  held  on  the 
surety  bond,  because  Watson  was  acting  outside  the 
scope  of  his  authority  in  signing  the  firm  name  for  this 
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purpose.  It  is  true,  the  act  was  done  in  furtherance 
of  the  firm  business  to  sell  brick,  but  the  promise  com- 
ing from  Forbes,  binding  himself  to  buy  street  brick 
from  the  firm,  was  against  public  policy  and  illegal. 
The  Courts  never  imply  an  authority  to  make  an  il- 
legal contract.  Therefore,  Jennings,  as  a  member  of 
the  firm,  cannot  be  held. 


2.     Liability  of  the  Firm  for  Civil  Injury 

A.     Wrongful  Act  of  a  Partner 

BTOBY  CASE 

Ludington  Lee  and  four  other  men  were  partners  in 
an  oil  well  venture.  Lee,  who  financed  the  firm,  lived 
in  Detroit,  Michigan.  The  other  partners  were  in 
Texas  where  the  wells  were  being  bored.  Howard  Mil- 
ler, a  laborer  working  at  one  of  the  wells,  was  ordered 
by  the  partner,  under  whom  he  was  working  to  climb 
to  the  top  of  one  of  the  oil  tipples  to  adjust  a  broken 
wheel.  Miller  objected  because  the  task  was  danger- 
ous, but,  nevertheless,  imdertook  the  task.  The  rope, 
which  he  used  to  hoist  himself,  broke  when  he  was  near 
the  top,  and  he  fell  to  the  ground,  breaking  a  leg.  Mil- 
ler 's  lawyer,  thereupon,  brought  suit  against  Lee  alone 
for  $10,000,  to  cover  all  the  damages  suffered  by  Miller. 
Should  suit  have  been  brought  against  the  other  part- 
ners too? 

RXTLINO  COURT  CASE 

Liehold  vs.  Green,  Volume  69  Illinois  Appellate  Re- 
ports, Page  527. 

Green  and  others  were  partners  conducting  business 
under  the  firm  name  of  Green's  Dredging  Company. 
The  company,  prior  to  the  time  of  this  controversy,  had 
contracted  to  move  a  building.    The  work  was  super- 
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vised  by  an  agent  of  the  company,  McGowan.  The 
plaintiff,  Liebold,  was  employed  as  a  teamster  in  the 
work.  During  the  course  of  the  moving,  an  engine 
house  was  loaded  on  a  wagon  which  the  plaintiff  was 
driving,  and  so  placed  that  the  plaintiff  was  compelled 
to  get  inside  the  house  in  order  to  drive.  In  obedience 
to  the  orders  of  McGowan,  but  contrary  to  his  desire 
and  best  judgment,  he  climbed  into  the  engine  house 
and  was  driving  away  when  the  building  collapsed  and 
caused  him  severe  injuries.  This  action  was  brought 
against  Green  and  the  other  partners  for  damages 
caused  by  the  collapse  of  the  engine  house. 

Decision:  Each  partner  is  individually  liable  for 
all  torts  committed  in  the  course  of  the  partnership 
business,  and  may  be  sued  alone,  or  with  part  or  with 
all  the  other  partners.  Accordingly,  it  was  held  that 
the  plaintiff  was  entitled  to  recover  against  Green  and 
the  others,  either  separately  or  severally. 

EXTUNG  LAW 
Story  Case  Answer 

The  relation  of  partnership,  as  pointed  out  hereto- 
fore, is  based  upon  the  principles  of  agency.  Each 
partner  has  implied  power  within  the  scope  of  the  part- 
nership business,  to  act  for  the  firm.  It  follows,  there- 
fore, that  the  firm  is  liable  for  the  acts  of  a  partner 
to  the  same  extent  and  in  the  same  manner  that  a 
principal  is  liable  for  the  acts  of  his  agents.  Then, 
the  firm  is  held  liable  civilly,  for  wrongful  acts  of  each 
partner  committed  by  him  in  the  course  of  his  employ- 
ment. Suit  can  be  started  against  all  the  members  of 
the  firm  or  any  one  of  them. 

If  Lee  was  the  only  man,  in  the  Story  Case,  who  was 
financially  responsible.  Miller's  lawyer  pursued  the 
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right  course  in  bringing  suit  against  him  alone.  Ee- 
covery  can  be  had  against  Lee  for  all  the  damages  suf- 
fered, provided  the  injury  was  caused  by  the  negli- 
gence of  any  one  member  of  the  firm. 


B.    Wrongful  Act  of  Agent 
8T0SY  CASE 

Edgar  Thompson  and  John  Walker  were  wholesale 
bakers,  under  the  firm  name  of  *'The  Wholesome 
Bakers."  Their  baking  plant  and  main  office  were  in 
Milwaukee,  Wisconsin,  and  they  had  agents  selling 
their  food  stuffs  in  surrounding  cities.  Their  agent 
in  Kenosha,  Wisconsin,  employed  Albert  Young  to  de- 
liver the  goods  to  the  customers  of  that  town.  Because 
of  the  carelessness  of  Young,  the  horse  he  was  using 
ran  away  and  severely  injured  Robert  Bloom.  Bloom 
brought  an  action  for  damages  against  Thompson  in 
Milwaukee.    Can  he  recover  ? 

EULING  OOUBT  CASE 

Linton  vs.  Hurley,  Volume  14  Gray  (Massachusetts) 
Reports,  Page  191. 

In  an  action  against  Daniel  and  John  Hurley,  the 
plaintiff  alleges  that  he  sustained  a  broken  leg  through 
the  negligence  of  the  defendants.  Now  the  defendants 
were  stevedores  and  copartners  and  the  injury  com- 
plained of  was  occasioned  by  the  negligence  of  one  of 
them,  or  of  servants  employed  by  them,  while  occupied 
under  the  superintendence  of  such  partner,  in  unload- 
ing a  vessel  which  the  firm  had  contracted  to  unload. 
The  other  defendant  was  not  present  at  the  time,  and 
claimed  for  that  reason  that  he  was  not  liable. 

Mr.  Justice  Bigelow  delivered  the  opinion  of  the 
Court:    "Upon  the  facts  proved,  the  plaintiff  had  a 
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good  cause  of  action  against  the  firm.  The  injury  was 
occasioned,  either  by  the  negligence  of  servants  em- 
ployed by  both  defendants  or  one  of  them,  while  acting 
within  the  scope  of  the  copartnersliip  and  transacting 
the  business  of  the  firm.  Partners,  like  individuals, 
are  responsible  for  the  negligence  of  their  servants 
while  engaged  in  the  business  incident  to  their  employ- 
ment and  if  one  partner  acts,  he  is  considered  as  the 
servant  of  the  rest  of  the  firm."  Accordingly,  it  was 
held  that  the  plaintiff  could  recover  from  both  defend- 
ants; or  that  he  could  recover  from  either,  although 
one  of  the  partners,  against  whom  recovery  might  be 
had,  was  not  present  when  the  injury  occurred. 

BTTLINa  liAW 
Story  Case  Answer 

Where  the  firm  employs  agents  and  servants,  i.  e., 
persons  who  are  not  members  of  the  firm,  the  same 
rules  apply  as  to  the  liability  of  the  firm  for  their  acts, 
as  in  the  case  of  any  principal  and  agent.  Any  wrong- 
ful act  of  an  agent  or  servant  of  the  firm,  while  acting 
within  the  course  of  his  employment,  will  render  the 
partnership  liable  for  damages.  In  the  Story  Case, 
Bloom  can  recover  in  the  suit  against  Thompson,  all 
the  damages  which  resulted  from  the  injury. 


VI.    THE  NATURE  OF  PARTNERSHIP  LIABILITY 

TO  THIRD  PERSONS 

1.     Liability  in  Contract 

A.     Partner's  Joint  Liability 

STOEY  CASE 

Joshua  Noonan  and  Clarence  Linderman  were  part- 
ners in  a  show  venture  at  the  San  Francisco  World's 
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Fair,  having  a  concession  called  the  Pan-American 
Scenic  Ride.  The  venture  was  entirely  financed  by 
Noonan,  who  matched  his  money  against  Linderman's 
experience.  Noonan,  however,  restricted  Linderman, 
who  had  no  authority  to  incur  partnership  liabilities. 
Nevertheless,  Linderman  did  make  a  contract  with 
Howard  Rowe  during  the  course  of  the  business,  incur- 
ring an  indebtedness  to  the  latter  of  $5,000.  This  Noo- 
nan refused  to  pay.  Rowe  brought  suit  against  both  of 
the  parties,  securing  a  joint  judgment  against  Noonan 
and  Linderman.  Subsequently,  Rowe  proceeded  to  col- 
lect the  entire  amount  by  levy  upon  Noonan 's  property. 
Can  Rowe  secure  satisfaction  in  this  manner! 

EXILING  COUBT  CASE 

Stevens  vs.  Perry,  Volume  113  Massachusetts  Re- 
ports, Page  380. 

Perry  and  Grimes  had  been  copartners  in  business 
under  the  firm  name  of  Perry  and  Grimes.  During 
the  course  of  their  business,  they  incurred  certain  obli- 
gations. Being  unable  to  meet  them,  they  made  an  as- 
signment of  all  property,  individual  and  partnership, 
to  a  trustee  for  the  benefit  of  creditors.  Stevens,  to 
whom  the  firm  owed  money,  received  judgment  on  his 
claim  and  caused  an  execution  to  issue  against  the  trus- 
tee in  an  attempt  to  collect  his  judgment.  The  trustee 
answered,  that  they  had  no  property  whatsoever  then 
belonging  to  the  firm;  but  that  they  did  h^ve  in  their 
possession  certain  property  belonging  to  Perry  per- 
sonally, but  since  the  service  of  the  execution  upon 
him,  these  goods  had  been  attached  by  the  individual 
creditors  of  Perry.  Under  these  circumstances,  the 
question  was  whether  the  firm  creditor  would  take  pre- 
cedence over  the  individual  creditor,  in  view  of  the 
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fact  that  the  execution  of  the  firm  creditor  was  served 
upon  the  trustee  before  the  execution  of  the  individual 
creditor. 

Mr.  Justice  Ames  delivered  the  opinion  of  the  Court : 
**It  is  a  well  settled  law  of  this  Commonwealth,  that  in 
a  suit  against  two  or  more  copartners  upon  their  joint 
debt,  the  separate  property  of  any  one  of  the  partners 
may  be  attached,  and  the  lien  so  acquired  is  not  dis- 
charged or  impaired  by  a  subsequent  attachment  of  the 
Bame  property  upon  a  suit  in  favor  of  a  separate  cred- 
itor of  the  same  partner.  *  *  *  As  the  debt  due 
from  the  partners  jointly  is  also  due  from  each,  it  may 
be  enforced  against  the  separate  property  of  each." 
Accordingly,  it  was  held  that  the  lien  acquired  by  this 
attachment  of  the  plaintiff,  would  prevail  over  the  lien 
acquired  by  the  attachment  of  the  separate  creditor 
of  Perry,  since  the  firm  creditors  were  first  to  levy 
their  attachment. 

EULING  LAW 
Story  Case  Answer 

As  has  been  pointed  out  heretofore,  each  partner  is 
an  agent  with  implied  authority  to  act  for  the  firm, 
and  to  transact  its  business,  within  the  scope  of  his 
authority.  Accordingly,  if  he  makes  such  a  contract 
and  does  not  exceed  his  authority,  it  binds  not  only 
himself  but  all  members  of  the  firm.  This  obligation 
is  a  joint  obligation  of  all  and  not  a  several  liability 
of  any.  If  a  third  person  sues  one  of  the  partners,  it 
is  a  good  defense  to  the  action  to  show  that  the  other 
members  of  the  firm  were  not  joined.  But  when  the 
judgment  has  been  recovered,  the  third  person  may 
then  get  satisfaction  from  the  separate  property  of 
any  individual  member,  and  is  not  restricted  to  part- 
nership property  alone  for  satisfaction. 
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In  the  Story  Case,  Rowe  secured  a  judgment  against 
both  Noonan  and  Linderman.  His  judgment  is  prop- 
erly a  joint  judgment.  Thereafter,  he  could  proceed 
and  collect  from  the  individual  property  of  either 
party.  Therefore,  he  can  now  collect  the  entire  judg- 
ment from  the  property  of  Noonan. 


B.    Individual  Liability  of  Each  Partner 

STORY  CASE 

Aaron  McCoy  and  Thomas  Bailey  had  been  partners 
in  the  furniture  business.  At  the  time  of  the  dissolu- 
tion the  firm  owed  several  creditors,  among  them, 
Henry  Miner.  Bailey  took  over  the  firm  business  and 
agreed  to  pay  all  the  firm  debts.  He,  however,  soon 
became  insolvent,  leaving  most  of  the  old  firm  cred- 
itors unpaid.  Miner  knew  that  Bailey  had  agreed  to 
pay  all  the  firm  obligations,  and  that  he  had  taken  over 
the  firm  property  with  that  intention.  Nevertheless,  he 
brought  suit  for  the  amount,  owing  to  him,  against 
both  McCoy  and  Bailey.  McCoy  maintained  in  de- 
fense that  Bailey  took  over  all  the  property  of  the 
firm  when  it  was  dissolved  and  that  Bailey  agreed  for 
that  consideration  to  pay  all  the  old  debts.  McCoy 
claimed  also  that  this  property  taken  was  of  sufficient 
value  at  this  time  to  cover  all  the  outstanding  obliga- 
tions.   Is  this  a  good  defense? 

RUUNG  COURT  CASE 

Mc^reavy  vs.  Magirl,  Volume  123  Iowa  Reports, 
Page  605;  Same  Case,  Volume  99  Northwestern  Re- 
ports, Page  193. 

Magirl  and  McAreavy  were  partners  engaged  in 
business.    In  the  year  1889,  the  firm  borrowed  $200 
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from  Julia  McEnany  and  gave  to  her  a  promissory 
note  for  that  amount,  signed  in  the  name  of  the  firm- 
Later,  before  this  note  was  paid,  the  partnership  was 
dissolved  by  agreement,  and  Magirl  agreed  to  take 
over  the  partnership  property  and  assume  all  out- 
standing obligations.  Of  this  arrangement,  the  de- 
fendant McAreavy  was  duly  notified.  Soon  after,  Ma- 
girl married  Julia  McEnany.  In  1898,  she  brought 
suit  on  this  note  against  McAreavy  and  recovered 
judgment  for  the  principal  sum  and  interest.  This 
judgment  was  never  paid  and  McAreavy  brought  this 
bill  to  have  this  judgment  cancelled  and  set  aside.  He 
claimed  that  by  their  agreement  in  dissolving  the  part- 
nership by  which  Magirl  assumed  all  the  debts  of  the 
partnership,  Magirl  became  the  principal  debtor,  and 
that  he,  McAreavy,  became  only  surety  for  the  debt. 
Since  Julia  McEnany,  now  Julia  Magirl,  had  allowed 
the  claim  to  be  barred  by  the  Statute  of  Limitations 
as  against  the  principal  debtor,  he,  as  surety,  was  re- 
lieved of  his  liability. 

Decision :  As  between  the  two  partners,  the  dissolu- 
tion agreement  was  binding  upon  them  and  made  Ma- 
girl principal  debtor  and  McAreavy  only  surety.  But 
as  between  the  partners  and  the  creditors  of  the  firm, 
this  agreement  was  not  binding.  The  liability  of  the 
firm  and  each  partner  was  fixed  by  their  original  con- 
tract of  partnership.  By  this  contract,  each  partner 
was  liable  individually  for  the  debts  of  the  firm  and 
this  liability  to  third  persons  and  creditors  could  not 
be  changed  by  the  agreement  of  the  parties,  subse- 
quently, mthout  the  consent  of  the  creditors. 

The  decision  **Is  in  accord  with  the  views  expressed 
by  many  courts  and  law  writers  and  is  bottomed  upon 
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the  proposition  that  the  liability  of  the  partners  as 
principal  debtors  being  fixed  by  the  terms  of  the  or- 
iginal contract,  it  is  not  competent  for  them  by  any 
agreement  between  themselves  to  change  the  nature 
of  that  liability,  or  impose  upon  the  creditor,  without 
his  consent,  any  new  or  additional  obligation  or  duty, 
a  neglect  of  which  may  work  a  discharge  of  one  of 
such  debtors  from  his  obligation  to  pay.**  Accord- 
ingly, it  was  held  that  the  plaintiff,  McAreavy,  was 
not  entitled  to  have  this  debt  cancelled  or  annulled. 

EULING  LAW 
Story  Case  Answer 

We  have  just  seen  that  the  liability  on  partnership 
contracts  is  a  joint  liability  of  all  the  partners  and  not 
the  several  liability  of  any  one.  However,  when  judg- 
ment has  been  recovered  against  them  jointly,  the  third 
person  may  proceed  against  any  one  of  them  and  get 
satisfaction  from  the  separate  property  of  any.  The 
partners  may  make  agreements  as  between  themselves 
which  limit  their  liability  for  the  debts  of  the  partner- 
ship, but  these  agreements  are  not  binding  upon  third 
persons  who  know  nothing  about  them,  or  who  do  not 
consent  to  them.  One  partner  may  not  sell,  or  relieve 
himself  of  liability  to  debts  incurred  while  he  was  a 
partner.  Thus,  in  the  Story  Case,  even  though  Miner 
knew  that  Bailey  took  over  the  firm  property,  which 
was  valuable  enough  to  satisfy  the  debts,  and  though 
Miner  knew  that  Bailey  had  also  agreed  to  pay  these 
debts.  Miner  could,  nevertheless,  bring  suit  against 
McCoy.  Miner  was  right  in  bringing  suit  against  both 
of  them,  for,  upon  securing  judgment,  he  could  collect 
the  entire  amount  from  McCoy. 


136  PARTNERSHIPS 

C.    Liability  of  Secret  Partner 
STOSY  CASE 

Clarence  Jessup  and  Otis  McGowen  were  partners, 
dealing  in  stocks  and  bonds  as  *' Jessup  &  McGowen '\ 
After  the  firm  had  been  in  existence  for  several  years, 
another  partner,  John  Burnham,  was  admitted  to  the 
firm  with  a  one-tenth  interest  therein.  Because  his 
share  was  small,  it  was  agreed  that  his  name  should 
not  be  made  a  part  of  the  firm  name,  and  that  the  pub- 
lic should  not  be  informed  of  his  membership.  Burn- 
ham  desired  also  that  the  business  should  be  conducted 
in  the  name  of  the  old  firm,  in  order  that  credit  should 
not  be  given  to  the  firm  in  reliance  on  his  own  large 
personal  property.  After  the  new  firm  had  been  doing 
business  in  this  manner  for  two  years,  it  became 
heavily  involved  financially,  and  could  not  meet  its  ob- 
ligations. A  trustee  took  over  the  firm  assets  for  the 
benefit  of  the  creditors,  and  it  was  then  learned  that 
Burnham  owned  a  one-tenth  interest  in  the  business. 
After  the  firm  property  w^as  all  paid  out,  there  was 
still  owing  firm  creditors  the  sum  of  $25,000.  For  this 
amount  they  now  looked  solely  to  Burnham.  The  lat- 
ter had  already  lost  $10,000,  the  amount  of  his  interest 
in  the  concern.  Can  he  be  made  to  pay  this  additional 
sum? 

KUUNO  COURT  CASE 

Reah  vs.  Pool  and  Vaughn,  Volume  30  South  Caro- 
lina Reports,  Page  140 ;  Same  Case,  Volume  8  South- 
eastern Reports,  Page  703. 

R.  R.  Pool,  one  of  the  defendants,  was  the  owner  of 
a  bar  room  and  restaurant  in  which  he  had  been  con- 
ducting a  business  under  the  name  of  R.  R.  Pool  Co. 
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He  entered  into  an  agreement  in  writing  with  Vaughn, 
whereby  the  former  conveyed  one-half  interest  in  the 
business  for  $500.  By  the  agreement  they  also  as- 
sumed the  relation  of  partners.  It  was  provided,  how- 
ever, that  Pool  should  continue  the  business  as  before, 
under  the  name  of  "R.  R.  Pool  Co".  While  the  fore- 
going agreement  was  still  in  force,  the  plaintiff  sold 
goods  to  Pool  on  credit,  not  knowing  then  that  Vaughn 
had  any  connection  with  the  business.  The  goods  were 
not  paid  for  and  this  action  was  brought  to  recover 
the  price  therefor.  In  the  meantime,  the  plaintiff  had 
learned  of  the  foregoing  agreement  between  Pool  and 
Vaughn,  and  had  joined  Vaughn  as  a  defendant,  seek- 
ing to  charge  him  as  a  partner  in  business. 

Vaughn  contended  that  he  was  not  liable,  because 
he  had  never  received  any  profits  from  the  business 
and  furthermore  had  never  paid  his  $500  into  the  bus- 
iness. He  also  claimed  that,  since  he  was  unknown  to 
the  plaintiff  when  the  sale  was  made,  his  credit  could 
not  have  been  relied  upon.  Mr.  Justice  McGowan  said 
in  part :  * '  Whether  Vaughn  was  known  in  the  business 
or  not  could  not  affect  the  case.  He  agreed  to  become 
a  partner  under  the  old  style  of  R.  R.  Pool  Co.  He 
was  a  partner,  but  a  dormant  or  secret  partner,  and, 
as  such,  could  not,  of  course  be  known  in  business.  Nor 
was  it  pertinent  as  against  creditors  for  Vaughn  to 
show  that  he  had  not  paid  the  $500  agreed  upon.  He 
could  not  take  advantage  of  his  own  wrong.  And 
surely  there  could  be  nothing  in  the  alleged  fact  that 
Vaughn  'received  no  profits'.  The  agreement  is  the 
test,  and  that  entitled  him  to  receive  them  if  they  were 
made. ' '    Judgment  was  given  for  the  plaintiff. 
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RULING  LAW 
Story  Case  Answer 

A  secret  partner  is  one  who  is,  in  fact,  a  member  of 
a  given  firm,  but  his  membership  therein  is  not  known 
to  the  public,  who  deals  with  the  firm.  He  may  either 
be  an  active  partner,  in  that  he  does  some  work  for 
the  firm,  or  he  may  be  a  dormant  partner,  in  that  he 
is  a  member,  with  only  a  small  interest  in  the  capital 
of  the  firm.  For  all  partnership  obligations,  a  secret 
partner  is  liable  to  the  same  extent  as  any  ordinary 
member  of  the  firm.  Quite  frequently,  a  partner  of 
this  kind  will  attempt  to  escape  liability  on  the  plea 
that,  since  he  was  not  Imown  to  the  public,  no  reliance 
was  put  in  him  or  in  his  credit,  and  that  therefore,  he 
should  not  be  held.  However,  his  liability  does  not 
rest  upon  the  public's  knowledge  of  his  relation,  but 
upon  the  actual  facts  of  his  partnership. 

In  the  Story  Case,  the  creditors  can  compel  Burn- 
ham  to  pay  the  balance  o^\'ing,  amounting  to  $25,000. 
This  seems  unjust,  but  is  a  risk  he  assumed  when  he 
became  a  member  of  the  firm. 


2.     Liability  for  Civil  Injury 

A.    Liabilty  of  One  Partner  for  Wrong  Done  by  Other^ 

Partner  While  Acting  Within  the  Scope  of 

His  Authority 

STOEY  CASE 

George  Brewer  and  Andrew  Fell  were  partners  in 
the  meat  market  business.  While  Brewer  was  away 
on  his  vacation,  Fell  borrowed  a  horse  from  Amos 
Witcher  to  make  a  delivery  to  a  customer.  The  boy 
who  had  charge  of  the  horse  was  careless  with  it,  and 
as  a  result,  an  accident  occurred  and  the  animal  was 
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injured.  Later,  Witcher  sued  Brewer  alone  for  the 
damage  done  to  the  horse.  The  latter  maintained  in 
defense  that  he  was  away,  and  gave  no  authority  to 
Fell  to  borrow  a  horse.    Is  this  a  good  defense? 

RUIilNG  COURT  CASE 

Hess  vs.  Lowrey,  Volume  122  Indiana  Reports,  Page 
225;  Same  Case,  Volume  17  American  State  Reports, 
Page  355. 

Luther  and  Frank  Hess  were  partners,  engaged  in 
the  practice  of  medicine  and  surgery.  The  plaintiff, 
having  sustained  a  severe  injury,  went  to  them  for  at- 
tention. Luther  Hess  so  negligently  treated  the  injury 
that  much  damage  and  suffering  was  caused  the  plain- 
tiff. He,  thereupon,  brought  this  action  against  the 
defendants  jointly,  seeking  to  charge  them  for  the  dam- 
ages which  he  suffered.  During  the  pendency  of  the 
action,  the  defendant,  Luther  Hess,  died  and  the  action 
was  continued  against  the  defendant,  Frank  Hess. 

At  common  law,  a  personal  action  of  this  character 
was  terminated  by  the  death  of  the  person  inflicting 
the  wrong.  If  both  partners  were  jointly  and  individ- 
ually liable  for  the  wrongs  of  each,  comjnitted  in  the 
course  of  their  partnership  affairs,  then  the  cause  of 
action,  though  ceasing  as  to  the  deceased  partner,  did 
not  cease  as  to  the  surviving  partner. 

Decision:  Each  partner  is  jointly  and  individually 
liable  for  all  the  torts  committed  by  his  copartner,  so 
long  as  his  copartner  acts  within  the  course  of  his  em- 
ployment. This  being  true,  the  cause  of  action  was 
not  terminated  as  to  the  defendant  Frank  Hess.  The 
Court,  therefore,  held  that  the  plaintiff  might  recover 
from  the  defendant  such  damages  as  he  suffered  by  the 
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negligent  medical  treatment  which  he  received  from 
the  deceased  partner. 

EUUNG  LAW 
Story  Case  Answer 

A  partner,  while  acting  for  and  transacting  the  bus- 
iness of  his  firm,  is  acting  as  agent,  not  only  for  the 
firm  but  for  his  copartners.  The  liability,  therefore, 
of  one  partner  for  the  torts  of  his  copartners  is  the 
same  as  the  liability  of  any  principal  for  the  torts  of 
his  agent  or  servant.  Accordingly,  if  a  partner,  while 
acting  within  his  authority  and  about  the  business  of 
the  firm,  commits  a  tort,  not  only  is  he  liable,  but  all 
the  other  partners  are  also  liable. 

"We  have  seen  that  the  liability  of  the  partners  on 
firm  contracts  is  a  joint  liability,  but  their  liability  for 
a  tort  committed  by  a  partner  is  both  joint  and  several. 
That  is  to  say,  the  person  injured  may  either  sue  all 
of  the  partners  or  he  may  sue  one  of  them.  Therefore, 
in  the  Story  Case,  Witcher  could  hold  Brewer  alone 
for  the  damage  done  to  the  horse,  since  the  animal  was 
borrowed  by  Fell  while  he  was  acting  within  the  scope 
of  his  authority. 


B.    Liability  of  One  Partner  for  Wrong  Done  by  Other 

Partner,  While  Acting  Without  the  Scope 

af  His  Authority 

STOET  CASE 

William  Brown  and  Henry  Felton  were  partners, 
conducting  a  small  milk  delivery  business.  Each  had 
charge  of  a  wagon.  While  Felton  was  making  a  deliv- 
ery to  customers,  he  went  several  blocks  out  of  his  way 
to  carry  a  trunk  to  the  depot  for  a  friend.    At  the 
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station  the  horse  became  frightened  and  ran  away,  be- 
cause of  Felton'F  carelessness  in  not  having  it  prop- 
erly hitched  to  a  post.  The  runaway  horse  collided 
with  and  seriously  damaged,  a  vehicle,  belonging  to 
Clarence  Hogue.  The  latter  brought  suit  against  both 
partners  for  the  wrong  done.  Can  he  recover  against 
Brown,  because  of  the  firm  responsibility? 

BTJlilNG  COUET  CASE 

Locke  vs.  Stearns,  Volume  1  Metcalfe  Reports,  Page 
560 ;  Same  Case,  Volume  35  American  Decisions,  Page 
382. 

G.  L.  Stearns,  H.  L.  Stearns  and  G.  C.  Hall  were 
partners,  engaged  in  the  business  of  manufacturing  oil 
and  selling  linseed  meal.  The  plaintiff  made  arrange- 
ments with  one  of  the  defendants,  who  was  acting  for 
the  partnership,  for  the  purchase  of  a  quantity  of  lin- 
seed meal.  This  partner,  in  the  absence  of  his  co- 
partners, delivered  to  the  plaintiff  an  inferior  article, 
called  teel  seed  meal,  mixed  with  the  linseed  in  such 
a  way  as  to  deceive  the  plaintiff,  who  purchased  a 
quantity  and  paid  for  it  as  linseed  meal,  without  knowl- 
edge of  such  mixture.  This  was  an  action  brought 
against  all  the  defendants,  seeking  to  recover  dam- 
ages caused  by  the  deceit  of  one  of  them. 

Mr.  Justice  Shaw  delivered  the  opinion  of  the  Court : 
*'The  rule  is  laid  dowTi  generally  in  a  recent  compil- 
ation of  good  authority,  that,  though  a  principal  in 
general  is  not  liable  criminally  for  the  act  of  his  agent, 
yet  he  is  civilly  liable  for  the  neglect,  fraud,  deceit  or 
other  wrongful  act  of  his  agent  in  the  course  of  his 
employment,  though,  in  fact,  the  principal  did  not  au- 
thorize the  practice  of  such  acts.  But  the  wrongful 
acts  must  be  committed  in  the  course  of  the  agent's 
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employment.  As  to  the  other  point,  which  is  indeed 
little  more  than  a  further  application  of  the  same  prin- 
ciple, it  is  laid  down  as  the  general  rule  that  one  part- 
ner is  liable  civilly  for  damages  sustained  by  the  de- 
ceit or  the  fraudulent  act  of  his  copartners  done  within 
the  scope  of  his  general  partnership  authority."  It 
was,  therefore,  held  that  the  plaintiff  might  recover 
damages  against  all  the  defendants  jointly,  since  the 
mixing  of  the  meal  was  a  fraudulent  act. 

EUUNG  LAW 
Story  Case  Answer 

If  a  partner  is  acting  within  the  course  of  the  part- 
nership business,  he  will  render  his  copartners  liable 
on  torts,  even  though  he  may  exceed  his  actual  author- 
ity. As  in  the  case  of  Locke  vs.  Stearns,  above,  the 
partner  had  no  authority  whatsoever  to  tell  the  plain- 
tiff in  that  case  that  he  was  selling  him  linseed,  when 
in  fact,  he  was  selling  him  something  else.  However, 
he  was  acting  in  the  course  of  the  partnership  business, 
because  he  was  attempting  to  carry  on  the  business 
and,  so  far  as  the  third  person  knew,  he  was  carrying 
on  the  business  as  authorized.  If  one  partner  acts 
within  the  apparent  scope  of  his  authority ;  that  is,  if 
he  is  doing  the  thing  within  the  course  of  his  partner- 
ship business,  then  all  of  the  partners  are  liable,  even 
though  the  other  partners  expressly  forbade  the  doing 
of  the  act.  Of  course,  if  what  the  partner  is  doing, 
has  nothing  to  do  with  the  partnership  business,  then 
the  other  partners  are  not  liable  for  his  acts. 

In  the  Story  Case,  Brown  is  not  liable  for  the  injury, 
because  the  accident  occurred  while  Felton  was  acting 
entirely  without  the  scope  of  his  partnership  business. 
If  the  accident  had  occurred  while  Felton  was  going 
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on  his  usual  milk  route,  it  would  be  a  partnership  act, 
but  if  he  went  in  a  direction  not  necessary  to  carry  out 
the  milk  business,  it  would  not  be  a  partnership  act, 
and  Brown  is  not  liable. 


VII.     DISSOLUTION  OF  A  PARTNERSHIP 

1.    Termination  by  Act  of  Parties 

A.    Notice  of  the  Dissolution  of  a  Firm 

STORY  CASE 

Howard  Fogle,  John  Church  and  Robert  Curdy  had 
been  partners  in  the  grain  business,  known  as  the  firm 
of  Fogle  and  Company.  On  January  1,  1914,  Curdy 
ceased  to  be  a  member  of  the  firm  and  the  other  two 
continued  as  Fogle  &  Company.  Curdy  published  a 
notice  of  the  dissolution  in  the  local  newspaper,  but 
did  not  send  actual  notice  to  those  who  had  had  prior 
dealings  with  the  firm.  James  Nally  had  done  bus- 
iness with  the  firm,  before  the  year  1914,  and,  in  Feb- 
ruary of  that  year,  accepted  a  promissory  note  from 
Fogle  signed  by  the  firm  name.  This  note  was  not 
paid  at  maturity  and  Nally  brought  suit  against  Fogle, 
Church  and  Curdy.  Nally  contended  that,  although  he 
had  seen  the  newspaper  announcement  of  the  dissolu- 
tion. Curdy  was,  nevertheless,  bound  on  the  note  be- 
cause actual  notice  of  the  dissolution  was  not  sent  to 
Nally;  that  this  was  necessary,  since  Nally  had  dealt 
with  the  firm  before  Curdy  stepped  out.  Is  this  a  cor- 
rect statement  of  the  law? 

EUUNG  COURT  CASE 

Austin  vs.  Holland,  Volume  69  New  Yorh  Reports, 
Page  571 ;  Same  Case,  Volume  25  American  Reports, 
Page  246. 
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The  firm  of  Dillon,  Beebe  &  Co.  was  composed  of 
Dillon,  Beebe  and  the  defendant,  Holland.  The  firm 
was  engaged  in  the  business  of  the  purchase,  shipment 
and  sale  of  lumber  with  its  principal  office  at  Toledo, 
in  the  state  of  Ohio.  The  defendant  Holland  withdrew 
from  the  firm,  and  on  the  29th  day  of  March  1869, 
notice  of  the  dissolution  was  published  in  the  news- 
papers at  Toledo  and  a  copy  was  addressed  to  the 
plaintiff  at  Detroit.  The  plaintiff  had  been  in  the  em- 
ploy of  the  firm  and,  at  Detroit,  was  engaged  in  pur- 
chasing lumber,  in  the  western  states  and  in  Canada. 
On  August  31,  of  the  same  year,  and  after  the  dissolu- 
tion of  the  firm,  and  notice  published,  a  promissory 
note  was  made  in  the  name  of  the  firm  of  Dillon,  Beebe 
&  Co. ;  this  was  later  transferred  to  the  plaintiff. 

When  the  note  was  not  paid  at  maturity,  he  brought 
this  action  against  the  defendant,  seeking  to  hold  him 
as  a  partner  in  the  firm.  The  defendant  contended  that 
notice  had  been  given  of  the  dissolution  and  that  he 
was  thereby  relieved  of  further  liability.  The  plain- 
tiff, however,  contended  that  he  was  entitled  to  actual 
notice,  and  that,  as  he  did  not  receive  the  paper  mailed 
to  him,  nor  receive  the  information  in  any  other  man- 
ner, that  he  was  entitled  to  hold  the  defendant  as  a 
partner. 

Mr.  Justice  Andrews  delivered  the  opinion  of  the 
Court:  "The  publication  of  notice  of  dissolution  of 
a  partnership  in  a  newspaper  at  the  place  where  the 
business  was  carried  on  is  notice  to  all  persons  who 
had  not  had  prior  dealings  with  the  firm ;  and,  if  there- 
fore, one  of  the  partners  enters  into  a  contract  in  the 
firm  name  with  a  new  customer  or  dealer,  the  other 
partner  will  not  be  bound.    The  rule  is  different  in  re- 


PARTNERSHIPS  145 

spect  to  persons  who  have  dealt  with  the  firm  beiore 
dissolution.  The  rule  in  such  cases  in  this  state  re- 
quires that,  to  relieve  a  retiring  partner  from  subse- 
quent transactions  in  the  partnership  name,  notice  of 
the  dissolution  must  be  brought  home  to  the  person 
giving  credit  to  the  partnership.  If  in  any  way  by  ac- 
tual notice  served,  or  by  seeing  the  publication  of  the 
dissolution,  or  by  information  derived  from  third  per- 
sons, the  party,  at  the  time  of  the  dealing,  is  made 
aware  of  the  fact  that  the  partnership  has  been  dis- 
solved, the  contract  will  not  bind  the  firm.  It  is  suffi- 
cient to  exempt  the  firm  from  liability  that  the  person 
so  contracting  with  a  partner  in  the  firm  name  knew 
or  had  reason  to  believe  that  the  partnership  had  been 
dissolved,  but  this  must  appear  and  be  found  by  the 
jury,  or  else  the  contract  will  be  treated  as  the  contract 
of  the  partnership. ' '  Upon  the  finding  of  fact  that  the 
plaintiff  had  no  actual  notice  of  the  dissolution,  it  was 
held  that  he  might  recover  from  the  defendant  upon 
the  note  in  question. 

RUIiINQ  LAW 
Story  Case  Answer 

Assuming  that  a  partnership  has  been  engaged  in 
business  for  a  considerable  length  of  time,  if  it  could 
dissolve  the  firm  secretly  or  at  least  without  making 
any  efforts  to  give  notice  to  the  public  and  to  those 
with  whom  it  has  dealt,  and  to  those  who  have  dealt 
with  it,  great  fraud  and  injustice  might  be  wrought. 
Thus,  it  is  not  surprising  to  find  that  it  is  required 
that  notice  should  be  given  upon  the  dissolution  of  a 
firm.  Only  by  giving  this  proper  notice  can  one  mem- 
ber of  the  firm  be  relieved  from  further  liability  as  a 
partner. 
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As  regards  those  who  have  never  dealt  with  the  firm, 
it  is  generally  held  sufficient  to  make  a  general  publi- 
cation in  some  paper  at  the  place  where  the  business 
has  been  carried  on.  As  to  those  who  have  dealt  with 
the  firm,  and  as  to  those  with  whom  the  firm  has  dealt, 
generally,  actual  notice  must  be  impressed  upon  them. 
The  method  of  receiving  this  notice,  whether  directly 
from  the  firm  or  members  thereof,  or  from  a  general 
publication,  or  from  some  third  person  is  not  signifi- 
cant. Nally,  in  the  Story  Case,  had  read  the  news- 
paper announcement  of  the  dissolution.  He  could  not, 
thereafter,  hold  Curdy,  although  Curdy  had  not  sent 
actual  notice  to  those  who  had  dealt  with  the  firm. 


B.    Termination  of  Partnership  at  Will 
STOBT  CASE 

Homer  Still  and  Edgar  Beach  were  partners  in  the 
contracting  business.  When  the  partnership  contract 
was  made,  no  time  was  agreed  upon  for  the  continu- 
ance of  the  firm  and  it  was  understood  that  the  part- 
nership was  one  at  will,  with  the  right  in  either  party 
to  terminate  upon  notice.  Still  was  the  business  man- 
ager of  the  firm,  and  Beach,  the  construction  foreman. 
After  the  firm  had  been  in  business  for  some  time.  Still 
made  an  especially  attractive  contract  in  his  own  name, 
without  the  knowledge  of  Beach,  and,  after  the  con- 
tract was  executed,  informed  Beach  that  he  elected  to 
terminate  the  partnership  agreement.  Beach  main- 
tained that  Still  did  not  have  the  right  to  terminate  the 
partnership  in  this  manner,  and  that  he  must  account 
to  Beach  for  part  of  the  profits  made  on  this  last  con- 
tract.  What  are  the  rights  of  the  parties? 
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SULINa  COUBT  CASE 

Howell  vs.  Harvey,  Volume  5  Arkansas  Reports, 
Page  270 ;  Same  Case,  Volume  39  American  Decisions, 
Page  376. 

The  firm  of  John  Howell  &  Co.,  composed  of  John 
Howell,  John  D.  Howell  and  John  Harvey,  was  en- 
gaged in  the  business  of  selling  dry  goods.  By  the 
partnership  agreement  no  time  limit  was  placed  upon 
the  continuance  of  the  firm.  Therefore,  the  partner- 
ship was  one  at  will.  Harvey  was  frequently  absent 
and  seemed  careless  and  often  negligent  about  the  bus- 
iness. For  these  reasons,  but  without  any  previous 
complaint  or  warning  to  Harvey,  John  Howell  dis- 
solved the  partnersliip,  took  all  the  goods,  books  and 
accounts  into  his  own  hands  and  excluded  Harvey  from 
all  participation  in  the  business. 

At  the  time  Howell  published  the  notice  of  dissolu- 
tion, merchants  were  realizing  large  profits  upon  their 
stocks  and  goods;  they  were  being  sold  readily  at  an 
advance  of  fifty  to  one  hundred  percent.  The  Court 
found,  as  a  matter  of  fact,  that  Howell  dissolved  the 
relation  for  the  sole  purpose  of  receiving  the  advant- 
age of  these  high  profits,  and  not  because  of  the  in- 
competency of  Harvey. 

Decision:  As  a  general  rule,  it  is  the  undoubted 
right  of  any  member  of  a  partnership  at  will  to  dis- 
solve the  relation.  This  is  not  an  absolute  right,  how- 
ever, and  must  be  exercised  reasonably  and  in  good 
faith.  The  Court  found  that  the  defendant,  Howell,  ex- 
ercised the  right  here  for  the  purpose  of  making  ad- 
ditional profit  which  would  have  been  shared  by  Har- 
vey, in  case  the  firm  had  not  been  dissolved;  and  the 
plaintiff  is  entitled  to  damages  for  the  wrongful  dis- 
solution by  the  defendant  at  this  time. 
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Mr.  Justice  Lacey  said  in  part:  "As  a  general  rule, 
contracts  subsisting  during  pleasure  are  naturally  and 
necessarily  dissolvable  by  the  mere  exercise  of  the  will 
of  either  of  the  parties.  *  *  *  In  cases  of  equity 
we  think  the  true  rule  to  be  this ; — to  enable  one  part- 
ner to  dissolve  at  will  the  partnership,  two  things  must 
occur;  first,  the  renunciation  must  be  made  in  good 
faith ;  and  secondly,  it  must  not  be  made  at  an  unrea- 
sonable time."  Upon  the  finding  of  fact  that  Howell 
had  acted  in  bad  faith  in  dissolving  the  partnership, 
the  Court  decided  that  the  plaintiff  was  entitled  to 
damages. 

EXnJNCJ  LAW 
Story  Case  Answer 

A  partnership  at  will  is  one,  the  life  of  which  has 
not  been  determined  by  the  partners.  They  have 
merely  entered  into  the  relation,  without  agreeing  upon 
the  time  when  it  shall  come  to  an  end.  In  respect  to 
this  character  of  partnership,  the  general  rule  is,  that 
any  partner  may  withdraw  at  any  time  and  work  a 
dissolution  of  the  firm.  Yet,  this  right  is  subject  to 
certain  restrictions;  a  partner  may  not  do  this  at  an 
unreasonable  time ;  and  he  must  do  it  in  good  faith. 

In  the  Story  Case,  Still  did  not  act  in  good  faith  in 
terminating  the  partnership  so  as  to  defeat  Beach  of 
his  share  of  the  profits  in  the  attractive  contract.  The 
Court  would  compel  Still  to  account  for  part  of  the 
profits. 


C.    Termination  of  Partnership  for  a  Fixed  Term 
STOEY  CASE 

Harvey  Cloud  and  Simon  Lingree  were  working  to- 
gether under  a  partnership  agreement  in  the  retail 
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grocery  business.  In  their  contract,  they  agreed  to 
be  partners  for  two  years.  At  the  end  of  the  first  year, 
Lingree  desired  to  retire  from  the  business  and 
informed  Cloud  that  he  would  not  continue  as  a  mem- 
ber of  the  firm.  Cloud,  however,  refused  to  recognize 
that  the  partnership  was  dissolved  and  continued  the 
grocery  trade  under  the  firm  name  of  Cloud  &  Lingree 
Company.  Two  months  later,  after  Lingree  had 
ceased  all  active  relations  with  the  business.  Cloud  em- 
ployed a  careless  boy  to  make  grocery  deliveries.  The 
latter  drove  his  horses  recklessly,  and  thereby,  did 
serious  damage  in  a  collision  with  Frank  Hall's  auto- 
mobile. Hall  brought  an  action  against  both  Cloud 
and  Lingree,  on  the  ground  that  they  were  still  part- 
ners under  their  contract. 

EULING  COTTET  CASE 

Solomon  vs.  Kirkwood  and  Hollander,  Volume  55 
Michigan  Reports,  Page  256. 

Hollander  and  Kirkwood  entered  into  a  written 
agreement  for  a  partnership  for  one  year  from  the 
time  of  the  agreement.  They  were  to  engage  in  the 
buying  and  selling  of  jewelry,  clocks,  watches,  and  sim- 
ilar goods  at  Ishpeming,  Michigan.  Business  was  be- 
gun under  this  agreement  and  continued  until  the  lat- 
ter part  of  that  year.  Then  Kirkwood,  becoming  dis- 
satisfied, locked  up  his  stock  in  trade  and  excluded 
Hollander  altogether  from  the  business.  He  also 
caused  to  be  published  notice  of  a  dissolution  of  the 
partnership.  A  few  days  later,  Hollander  went  to 
Chicago  and  there  bought,  in  the  name  of  Hollander 
and  Kirkwood,  of  the  plaintiff,  jewelry  and  such  goods 
to  the  amount  of  $791.    He  gave  to  the  plaintiff  there- 
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for,  a  note  signed  with  the  firm  name,  upon  which  the 
plaintiff  brings  this  suit. 

It  was  contended  by  Kirkwood  that  he  could  not  be 
held  upon  this  note,  because  he  had  dissolved  the  part- 
nership and  notice  had  been  duly  given.  By  the  plain- 
tiff it  was  contended,  among  other  things,  that  one 
partner  cannot  voluntarily  terminate  a  partnership, 
when  the  term  has  been  fixed  by  agreement  of  the 
parties. 

Mr.  Chief  Justice  Cooley  delivered  the  opinion  of 
the  Court:  *'We  think  the  judge  committed  no  error 
in  his  instructions,  respecting  the  dissolution  of  a  part- 
nership. The  rule  on  this  subject  is  thus  stated  in  an 
early  New  York  case.  The  right  of  a  partner  to  dis- 
solve, it  is  said,  *is  a  right  inseparably  incident  to 
every  partnership  \  There  can  be  no  such  thing  as  an 
indissoluble  partnership.  Every  partner  has  an  inde- 
feasible right  to  dissolve  the  partnership  as  to  all  fut- 
ure contracts  by  publishing  his  own  volition  to  that 
effect ;  and  after  such  publication  the  other  members  of 
the  firm  have  no  capacity  to  bind  him  by  any  contract. 
Even  when  partners  covenant  with  each  other  that  the 
partnership  shall  continue  seven  years,  either  partner 
may  dissolve  it  the  next  day  by  proclaiming  his  deter- 
mination for  that  purpose ;  the  only  consequence  being 
that  he  thereby  subjects  himself  to  a  claim  for  damages 
for  a  breach  of  his  covenant  to  the  other  partners." 
It  was  therefore  decided  that  Kirkwood  had  dissolved 
the  partnership,  and  was  not  liable  to  Solomon. 

EULINa  LAW 
Story  Case  Answer 

Where  persons  have  entered  into  the  relation  of 
partners  and  have  agreed  that  it  shall  continue  for  a 
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fixed  term  or  period,  no  member  of  the  firm  has  any 
legal  right  to  dissolve  the  same  without  the  consent 
of  the  copartners.  But,  this  does  not  mean  that  he 
has  not  the  power  to  do  so.  He  may  at  any  time  say 
that  he  will  no  longer  continue  a  member.  He  may 
withdraw,  or  transfer  his  interests  to  a  third  person 
and  these  acts  will  dissolve  the  firm.  But  if,  without 
the  legal  right,  he  does  exercise  this  power,  he  is  liable 
to  the  remaining  partners  for  any  damages  which  his 
wrongful  dissolution  of  the  firm  may  cause. 

In  the  Story  Case,  Lingree  was  not  a  partner  at  the 
time  the  collision  occurred  between  the  grocery  wagon 
and  the  automobile.  Although,  as  between  Lingree  and 
Cloud,  the  former  did  not  have  the  right  to  withdraw, 
he  had,  if  he  chose  to  use  it,  the  power  to  dissolve  the 
firm  and  stand  losses  for  breach  of  contract  to~Cloud. 
As  to  Hall,  however,  and  other  third  parties,  Lingree  *8 
withdrawal  terminated  the  firm  absolutely  and  he  is 
not  liable  for  the  injury. 


D.    Assets  on  Termination 

STOBY  CASE 

James  Hill,  Joseph  Swanson,  and  George  Simpson 
were  working  under  a  partnership  contract  in  the  iron 
brokerage  business.  They  agreed  to  be  partners  for 
two  years  and  to  share  the  profits  and  losses  equally. 
At  the  time  the  partnership  was  formed,  Hill  paid  in 
$4,000  as  his  share  of  the  capital,  Swanson  assigned  to 
the  firm  his  personal  brokerage  business  which  was 
valued  at  $4,000,  and  Simpson  put  in  $1,000  cash  and 
agreed  to  give  his  services,  skill  and  reputation  in  this 
line  of  trade.  At  the  end  of  the  two  years,  the  firm 
had  tangible  assets  worth  only  $9,000,  and  owed  to 
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creditors  $3,000.  A  dispute  arose  between  the  part- 
ners as  to  how  these  assets  should  be  divided  and  the 
matter  was  taken  into  Court.  How  will  the  Court  dis- 
tribute the  assets? 

BUUNa  COTTBT  CASE 

Shea  vs,  Donahue,  Volume  15  Lea,  Tennessee  Re- 
ports, Page  160 ;  Same  Case,  Volume  54  American  Re- 
ports, Page  407. 

Shea  and  Donahue  became  partners  in  the  business 
of  buying  and  selling  hardware.  By  their  agreement, 
the  partnership  was  to  exist  for  one  year  from  the  date 
of  entering  into  the  agreement.  Shea  agreed  to  and 
did  pay  in  $1,000  as  the  capital  of  the  enterprise,  and 
it  was  agreed  that  Donahue,  in  lieu  of  capital  paid  by 
him  in  cash,  should  furnish  his  skill  and  services  in 
carrying  on  the  business.  It  was  also  agreed  that  they 
should  bear  the  expenses  and  losses  equally  and  share 
in  the  profits  in  the  same  manner.  The  business  was 
continued  for  about  three  years  under  the  agreement 
above  described.  Upon  dissolution  of  the  firm,  Dona- 
hue claimed  to  be  entitled  to  one-half  of  the  capital 
which  was  put  in  the  business  by  Shea.  Shea  refused 
to  give  him  any  such  share,  and  this  bill,  brought  for 
an  accounting,  had  a  principal  claim  for  one-half  of 
the  capital. 

Decision:  It  was  decided  that  he  was  not  entitled 
to  one-half  of  the  cash  capital  contributed  by  Shea. 
His  capital  consisted  of  his  skill  and  services.  His 
skill  he  retained  after  the  dissolution  of  the  firm,  and 
the  other  partner  is  entitled  to  his  cash.  Mr.  Justice 
Cooper,  in  discussing  the  question,  quoted  from  Lind- 
ley  on  Partnership  as  to  how  the  assets  of  the  firm 
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should  be  distributed  when  a  partnership  is  dissolved. 
They  should  be  distributed  in  the  following  order : 

*'l.  In  paying  the  debts  and  liabilities  of  the  firm 
to  nonpartners. 

2.  In  paying  to  each  partner  ratably  what  is  due 
from  the  firm  to  him  for  advances  as  distinguished 
from  capital. 

3.  In  paying  to  each  partner  ratably  what  is  due 
from  the  firm  to  him  in  respect  of  capitaL 

4.  The  ultimate  residue,  if  any,  will  then  be  divis- 
ible as  profit  between  the  partners  in  equal  shares,  un- 
less the  contrary  can  be  shown.'* 

Accordingly,  it  was  held  that  Shea  was  entitled  to 
the  amount  of  cash  capital  which  he  put  into  the  bus- 
iness, and  that  Donahue  was  entitled  to  no  part  of  it. 

BnUNQLAW 
Story  Case  Answer 

Upon  the  death  of  a  partner  all  personal  property 
passes  to  the  survivor.  AU  real  estate  passes  as  other 
separate  property  of  the  partners,  but  subject  to  the 
right  of  the  survivor  to  use  it  in  settling  up  the  affairs 
of  the  firm.  These  assets  are  first  used  for  the  pur- 
pose of  paying  all  firm  debts  to  persons  who  are  not 
members  of  the  firm.  In  the  second  place,  they  are 
used,  or  the  balance  thereof,  for  the  purpose  of  paying 
debts  which  are  owed  to  partners,  by  way  of  advances 
or  loans  to  the  firm.  The  balance  is  used  to  pay  the 
partners  their  share  of  the  capital,  which  they  have 
contributed.  If  there  then  be  a  balance,  this  is  profit, 
and  wiU  be  divided  among  the  partners,  and  those  who 
represent  them. 

In  the  Story  Case,  the  creditors  will  be  paid  all  that 
is  owing  to  them  first,  and  this  will  leave  a  balance  of 
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$6,000  to  divide  among  the  partners.  This  can  be 
divided  into  nine  parts ;  four  parts  will  go  to  Hill ;  four 
parts  to  Swanson,  and  one  part  to  Simpson.  Of  course, 
Simpson  will  take  away  his  skill  and  reputation. 


E.    Rights  of  Firm  Creditors 
STOBY  CASE 

The  firm  of  Tait  and  Company  was  composed  of 
William  Tait  and  Andrew  Burke.  In  Janua.^,  1914, 
the  firm  assets  amounted  to  $10,000.  John  Burns,  a 
creditor  of  the  firm,  had  a  claim  against  the  partners 
for  $15,000.  Tait  had  no  other  assets  than  his  interest 
in  the  firm.  Burke  had  other  assets  amounting  to 
$6,000,  but  Harvey  Ingham  had  a  claim  against  him 
for  $7,000.  A  dispute  arose  between  Burns  and  Ing- 
ham as  to  the  way  these  assets  should  be  paid  to  them, 
as  creditors.  "What  should  the  bankruptcy  court  do 
in  the  matter  ? 

BUUNQ  COITET  CASE 

McCulloJh  vs.  DashielVs  Administrator,  Volume  18 
American  Decisions,  Page  271. 

Dashiell  and  Bennett  were  partners  in  trade,  and,  in 
the  course  of  their  business,  the  firm  became  liable 
upon  a  note  for  $700,  in  favor  of  the  complainant,  Mc- 
CuUoh.  When  the  note  was  not  paid  at  maturity  there- 
of, suit  was  brought  on  it  against  Dashiell  and  Bennett. 
During  the  pendency  of  the  suit,  Dashiell  died  and 
judgment  was  taken  against  Bennett  as  the  surviving 
partner.  About  this  time,  Bennett  applied  for  and  ob- 
tained the  benefit  of  the  insolvent  laws  of  Maryland, 
and  was  discharged  of  all  his  debts.  The  result  was 
that  McCulloh  could  not  realize  anything  against  Ben- 
nett.   There  were  some  firm  assets  left,  but  they  were 
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not  sufficient  to  pay  the  obligation  in  full.  He  then 
filed  this  bill  against  the  administrator  of  Dashiell, 
deceased,  seeking  to  collect  from  the  separate  property 
of  the  deceased  partner.  The  administrator  to  this 
claim  replied,  that  the  separate  assets  of  Dashiell  were 
just  sufficient  to  pay  his  separate  creditors  and  that, 
if  this  partnership  claim  were  paid  therefrom,  the  sep- 
arate creditors  would  get  nothing.  Therefore,  the  ques- 
tion was  presented  whether  a  firm  creditor  is  entitled 
to  be  paid  an  equal  portion  of  his  claim  with  the  sep- 
arate creditors  of  Dashiell  out  of  the  separate  assets, 
or  whether,  when  the  claim  is  a  joint  one,  it  shall  be 
postponed  until  all  the  separate  creditors  shall  be  first 
paid  fully? 

Decision:  Joint  creditors  must  look  primarily  to 
the  firm  assets.  They  can  resort  to  the  separate  assets 
of  a  partner  only  in  case  there  are  not  separate  debts 
or  in  case  there  is  a  surplus  after  payment  of  separate 
debts.  As  all  the  separate  assets  would  be  necessary 
to  pay  the  separate  creditors,  it  was  decided  that  the 
complainant  was  entitled  to  recover  nothing  from  the 
defendant. 

BUUNQ  LAW 
Story  Case  Answer 

We  have  seen,  heretofore,  that  each  partner  is  in- 
dividually liable  for  all  the  debts  of  the  firm ;  that  his 
liability  is  not  limited  by  the  amount  he  has  contributed 
to  the  firm ;  but  that  firm  creditors  may  get  satisfaction 
against  him  for  their  full  debts  from  his  separate  prop- 
erty. But  does  this  rule  apply  when  the  separate 
assets  of  the  individual  are  not  sufficient  to  pay  in  full 
the  separate  debts  of  the  partner  ?  The  firm  creditors 
can  resort  to  the  separate  assets  of  a  partner,  only  in 
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case  there  is  a  surplus  left  after  the  separate  debts  of 
that  partner  have  been  paid.  On  the  other  hand,  a 
separate  creditor  of  a  partner  may  levy  upon  the  firm 
interest  of  a  partner  to  satisfy  his  claim  against  the 
partner.  This,  too,  can  be  exercised  only  when  there 
is  a  sufficient  amount  of  firm  assets  to  pay  the  firm 
debts.  That  is,  personal  assets  first  satisfy  personal 
creditors,  and  partnership  assets  first  satisfy  partner- 
ship creditors,  and  if  in  either  case  there  is  something 
remaining,  the  others  are  entitled  to  share  the  balance. 
In  the  Story  Case,  Burns  can  appropriate  all  of  the 
partnership  assets  to  apply  on  his  claim,  and  Ingham 
will  receive  all  of  Burn's  individual  assets  to  satisfy 
his  claim. 


2.    Termination  by  the  Death  of  One  Partner 

A.     Effect  of  Death  on  Title  to  Firm  Property 

STOET  CASE 

Henry  Forgan  and  "VVinfield  Snow  were  partners, 
manufacturing  hardware  supplies.  Title  to  all  of  the 
firm  property,  including  real  estate,  was  in  the  name  of 
Forgan.  Forgan  died  and  Snow  attempted  to  seU  all 
of  the  firm  assets  for  the  payment  of  firm  debts.  The 
assets  were  worth  $10,000  and  the  liabilities  of  the  firm 
amounted  to  $12,000.  The  real  property  was  worth 
$6,000 ;  the  widow  of  Forgan  maintained  that  she  had 
a  dower  interest  therein,  of  $1,000,  which  is  one-third 
of  Forgan 's  share  therein.  If  she  should  take  this 
amount.  Snow  would  be  liable  for  this  additional  sum 
to  the  creditors  and  he  contends  she  has  no  rights. 
What  will  the  Court  do  in  the  matter?  . 
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BUUNG  COURT  CASE 

Brown  vs.  Andrews'  Heirs,  Volume  21  Alabama  Re- 
'ports,  Page  437 ;  Same  Case,  Volume  56  American  De- 
cisions, Page  252. 

E.  L.  Andrews  &  Co.  was  a  partnership,  composed 
of  E.  L.  Andrews,  Z.  Andrews,  and  Thomas  Brown. 
Both  E.  L.  and  Z.  Andrews  died,  and  Brown,  as  sur- 
viving partner,  was  closing  up  the  partnership  affairs. 
Prior  to  the  time  that  Brown  was  admitted  to  the 
partnership,  certain  real  estate  was  jointly  owTied  by 
the  two  Andrews.  When  the  firm  was  formed,  this  real 
estate  was  taken  in  as  firm  property,  but  title  thereto 
still  remained  in  the  joint  names  of  the  Andrews. 
When  they  died,  it  descended  to  their  heirs  at  law.  This 
was  a  bill  brought  by  Browm,  in  closing  up  the  business 
of  the  firm,  for  the  purpose  of  obtaining  control  of  this 
estate  and  certain  other  stock  which  was  held  by  the 
heirs. 

Decision:  As  to  all  personal  property  and  choses- 
in-action  which  belong  to  the  partnership,  title  thereto 
passed  directly  to  the  surviving  partner  to  be  used  in 
closing  up  the  business  of  the  firm.  This  real  property, 
standing  as  it  did,  in  the  joint  names  of  the  Andrews, 
passed  to  their  heirs-at-law ;  but  in  Equity  Court,  the 
beneficial  interest  passed  to  the  surviving  partner,  to 
be  used  in  closing  up  the  partnership  affairs.  Ac- 
cordingly, Equity  Court  mil  compel  the  heirs  to  make 
such  conveyance  as  is  necessary,  in  order  that  money 
may  be  realized  therefrom,  for  the  purpose  of  paying 
firm  debts. 

Mr.  Chief  Justice  Dargan  said  in  part:  "When  a 
partnership  is  dissolved  by  the  death  of  one  or  more 
of  the  partners,  the  legal  title  to  all  the  personal  prop- 
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erty  and  choses-in-action  belonging  to  the  firm  busi- 
ness becomes  vested  exclusively  in  the  survivor;  not, 
indeed,  for  his  own  peculiar  benefit,  but  for  the  purpose 
of  paying  the  debts,  and  then  dividing  the  net  balance 
amongst  those  entitled,  giving  to  the  representatives 
of  the  deceased  partner  the  same  interest  he  would 
have  taken  had  he  been  in  life,  and  the  firm  had  been 
dissolved,  not  by  death,  but  by  mutual  consent. 

**But,  as  regards  real  property,  the  case  is  different 
at  law,  because  legal  title  descends  to  the  heirs-at-law 
of  the  deceased  partner,  and  a  court  of  law  looking 
to  the  legal  title  alone,  cannot  regard  the  mere  equities 
of  others.  In  a  Court  of  Equity,  however,  real  estate 
belonging  to  the  firm  is  considered  as  personal  prop- 
erty, to  the  extent,  at  least,  that  it  is  liable  to  pay  the 
debts  of  the  firm,  and  then  to  distribution  between  the 
partners  in  the  same  manner  as  if  it  had  been  personal, 
instead  of  real  estate,  being  prior  to  the  claims  of  the 
representatives  of  the  deceased  partner,  overrides  his 
wife's  title  to  dower,  as  well  as  the  title  of  his  heirs- 
at-law.  The  consequence  is,  that  the  heir-at-law  holds 
the  legal  title,  subservient  to  or  in  trust  for,  the  sur- 
viving partner,  who  is  charged  with  the  payment  of 
debts/'  It  was,  therefore,  decreed  that  heirs-at-law  of 
the  Andrews  must  hold  the  property,  subject  to  the 
right  of  the  surviving  partner  to  dispose  of  it  for  the 
payment  of  the  partnership  debts. 

EULINGLAW 
Story  Case  Answer 

As  has  been  frequently  stated,  the  death  of  a  partner 
will  work  a  dissolution  of  the  firm.  Upon  his  death, 
title  to  all  personal  property,  including  choses-in- 
action,  i.  e.,  claims  against  third  persons,  passes  to  the 
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snrviving  partner.  The  surviving  partner  takes  title 
thereto,  not  for  his  own  benefit,  but  for  the  purpose  of 
settling  the  affairs  of  the  firm. 

Title  to  real  estate  passes  to  the  heirs  of  the  part- 
ners who  held  it.  If  title  is  held  jointly  by  the  part- 
ners, upon  the  death  of  one  partner,  his  part  of  the 
legal  title  'will  pass  to  his  heir.  If  title  to  real  estate 
is  held  by  one  partner,  and  he  is  survivor,  title  will 
pass  to  him.  If,  again,  title  is  held  by  one  partner,  and 
he  dies,  title  will  pass  to  his  heirs.  In  any  case,  who- 
ever holds  the  legal  title,  holds  it  for  the  purposes  of 
the  partnership.  Until  all  the  firm  obligations  have 
been  met,  neither  heirs  nor  widow  of  a  deceased  part- 
ner, get  any  beneficial  interest  in  the  property. 

In  the  Story  Case,  the  Court  will  compel  the  parties 
to  apply  all  the  money,  coming  from  the  sale  of  the 
partnership  property,  to  the  payment  of  partnership 
debts.  The  mfe  of  Forgan  can  claim  no  dower  inter- 
est, although  the  real  estate  was  in  the  name  of  Forgan. 
She  and  the  other  heirs  must  dispose  of  it,  under 
Snow's  direction,  for  the  payment  of  firm  debts. 


B.     Duty  of  the  Survivor  to  Liquidate 
STOEY  CASE 

Deloss  Shepherd  and  Simon  Hobbs  were  manufac- 
turers of  stoves,  doing  business  as  Shepherd  &  Hobbs 
Company.  Hobbs  died  and  Shepherd,  as  surviving 
partner,  continued  the  business  of  the  firm.  The  heirs 
of  Hobbs  demanded  that  Shepherd  dispose  of  the  busi- 
ness, and  pay  them  the  cash  value  of  Hobbs'  interest. 
This,  Shepherd  refused  to  do,  saying  that  they  should 
be  satisfied  with  the  success  of  the  business  and  the 
regular  payment  of  the  profits  which  belonged  to  them, 
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The  heirs,  thereupon,  bronght  an  action  in  court,  de- 
manding the  sale  of  the  property.  What  will  the 
Court  do? 

EUMNG  COUET  CASE 

Beale  vs.  Beale,  Volume  2  Northeastern,  Illinois  Re- 
ports, Page  65. 

In  1866,  Edward  and  Virgil  Beale,  who  were 
brothers,  became  partners  in  the  milling  business  in 
Union  County,  Illinois.  In  December,  1876,  Edward 
died.  In  February,  1877,  Virgil,  as  surviving  partner, 
made  an  inventory  of  the  partnership  assets,  which 
was  duly  presented  to,  and  approved  by,  the  proper 
court.  Virgil,  after  making  and  filing  this  inventory, 
made  no  further  report  to  the  Court.  Thus,  in  Janu- 
ary, 1878,  Lorena  Beale,  administratrix  of  Edward, 
filed  this  bill  to  compel  the  defendant,  Virgil  Beale,  to 
render  an  account.  , 

The  Court  proceeded  to  make  up  the  account.  Virgil 
had  had  some  money,  belonging  to  the  firm,  which  he 
had  had  in  his  possession  since  the  death  of  Edward. 
The  Court  ordered  that,  upon  the  share  which  should 
go  to  Lorena,  as  administratrix,  Virgil  should  pay  in- 
terest. This  he  contested,  claiming  that  he  was  under 
no  obligation  to  pay  interest  thereon.  The  Court  made 
this  answer  to  his  contention:  *' Complaint  is  made 
that  the  Court  charged  the  defendant  with  interest. 
From  an  examination  of  the  decree,  the  Court  did,  no 
doubt,  require  the  payment  of  interest  upon  certain 
amounts  m  defendant's  hands  which  ought  to  have 
been  paid  over.  We  perceive  no  error  in  this.  No  good 
reason  was  shown,  why  the  partnership  affairs  were 
not  settled  up  at  once,  and  the  balance  going  to  the 
representatives  of  the  deceased  paid  over.    So  far  as 
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appears  from  the  evidence,  no  complication  existed  in 
the  partnership  business,  and  there  was  nothing  to 
hinder  the  defendant  from  converting  the  partnership 
assets  into  money  at  once,  paying  the  liabilities  of  the 
firm,  and  dividing  the  surplus  between  himself  and  the 
administratrix.  It  was  the  duty  of  the  survivor,  after 
the  partnership  terminated,  to  wind  up  the  partner- 
ship with  reasonable  diligence  and  to  account  with  the 
representatives  of  the  deceased  partner;  and  if  he 
failed  to  discharge  this  duty,  and  held  partnership 
money  in  his  hands,  he  ought  to  be  required  to  pay 
interest. '  * 

It  was,  therefore,  held  that  the  defendant  must  pay 
interest  upon  the  partnership  money  which  he  had  held 
in  his  possession,  since  the  death  of  his  partner  and  the 
dissolution  of  the  firm. 

EULINQ  IiAW 
Story  Case  Answer 

It  is  the  duty  of  a  surviving  partner  to  settle  up  the 
affairs  of  the  partnership  immediately.  He  has  no 
power,  unless  by  special  agreement  or  direction  of  the 
deceased  partners,  to  continue  the  business  as  such. 
He  has,  however,  power  to  do  all  things  reasonably 
necessary  to  close  up  the  business,  to  pay  all  outstand- 
ing obligations,  and  to  perform  all  executory  contracts. 
If  he  does  not  proceed  with  due  diligence  to  liquidate 
the  affairs  of  the  partnership,  he  may  be  held  liable  for 
any  damages  caused  by  the  delay.  Unless  he  proceeds 
to  settle  at  once,  he  may  be  held  for  interest  on  any 
money  in  his  hands  which  should  be  distributed  among 
the  representatives  of  the  deceased  partners. 

Therefore,  it  is  obvious  that  Shepherd,  in  the  Story 
Case,  must  sell  the  property  under  order  of  the  Court, 
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and  account  to  the  heirs  of  Hobbs  for  the  cash  value 
of  the  deceased  partner's  interest.  Of  course,  Shep- 
herd may  buy  in  the  property,  provided  he  acts  in 
good  faith. 


C.    The  Right  to  Continue  the  Business 

STOBY  CASE 

Porter  Addington,  Homer  Stilwell  and  James  Bryce 
were  partners  in  a  manufacturing  business,  each  own- 
ing a  $10,000  interest  in  their  plant.  Addington  died, 
and  during  the  week  following  his  death,  Stilwell  and 
Bryce  made  a  contract  with  Howard  Evans  to  sell  him 
the  greater  portion  of  the  product  of  the  plant  then  on 
hand.  When  the  executor  of  Addington  learned  of 
this,  he  objected,  on  the  ground  that  the  surviving 
partners  had  no  right  to  make  such  a  contract,  but 
should  have  permitted  the  product  of  the  plant  to  be 
divided  between  them,  the  executor  taking  the  share 
which  belonged  to  Addington.  Was  the  executor  right 
in  making  such  a  demand? 

RULING  COUBT  CASE 

Stewart  vs.  Rohinson,  Volume  5  Lawyers'  Reports, 
Annotated,  Page  410. 

Colewell  and  Hepworth  entered  into  a  partnership 
for  the  purpose  of  manufacturing  and  selling  centrif- 
ugal machines.  By  the  terms  of  their  agreement, 
Colewell  was  to  furnish  $4,000  in  cash,  as  capital.  Hep- 
worth  was  to  devote  his  time  and  attention  to  the  busi- 
ness, in  lieu  of  paying  cash  towards  the  capital.  It  was 
also  provided  in  their  agreement,  that  the  copartner- 
ship should  continue  until  dissolved  by  mutual  con- 
sent, or  terminated  by  six  months'  notice,  in  writing, 
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by  one  party  to  the  other ;  and  that,  * '  in  the  event  of 
the  death  of  either,  the  business  shall  be  continued  by 
the  survivor,  until  the  expiration  of  five  years  next  suc- 
ceeding the  death  of  said  partner,  the  estate  of  the 
deceased  partner  to  have  the  same  share  and  interest 
in  the  profits,  and  to  bear  the  same  share  of  the  losses 
of  the  business  as  would  have  been  received  or  borne 
by  the  deceased,  had  he  lived.'*  Colewell  died  before 
the  firm  was  dissolved,  and  by  his  will,  the  defendant, 
Robinson,  was  appointed  trustee  and  executor  of  his 
estate.  Hepworth  continued  the  business  in  the  old 
firm  name,  and  contracted  large  indebtedness  in  the 
name  of  the  firm.  This  is  an  action  by  a  creditor  on  a 
debt  which  was  incurred  by  Hepworth,  subsequent  to 
the  death  of  Colewell.  The  plaintiff  sues  the  defend- 
ant, as  executor  of  the  estate  of  the  deceased  partner, 
seeking  to  charge  the  estate  for  his  claim. 

Decision:  Death  of  a  partner,  as  a  general  rule, 
dissolves  the  firm,  after  which,  the  surviving  partner 
has  the  right  to  conduct  the  business,  only  for  the  pur- 
pose of  closing  it  up.  He  has  no  right  to  continue  the 
business  other  than  for  that  purpose.  However,  by 
special  agreement,  it  may  be  provided  that  in  case  of 
the  death  of  one  partner,  the  survivor  shall  continue^ 
the  business.  Such  agreements  are  strictly  construed, 
however.  Unless  it  clearly  appears  otherwise,  the  only 
liability  which  can  be  charged  against  the  deceased 
partner  is  as  against  the  interest  which  he  had  in  the 
firm  at  his  death. 

Here,  there  is  nothing  to  show  that  Colewell  wished 
to  risk  all  his  property  in  the  business,  as  conducted 
by  the  survivor.  Accordingly,  it  was  held  that  the 
creditors  of  the  firm  could  not  proceed  against  the 
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separate  property  of  the  deceased  to  get  satisfaction 
for  claims  which  arose  after  the  death  of  Colewell. 

EULING  LAW 
Story  Case  Answer 

Where  a  partnership  is  voluntarily  dissolved  by 
mutual  consent,  or  where  it  is  dissolved  by  the  with- 
drawal of  one  member,  if  proper  notice  has  been  given, 
no  partner  has  any  further  power  to  bind  the  others 
in  any  new  business  in  the  name  of  the  firm.  But,  in 
the  absence  of  any  agreement  to  the  contrary,  any 
member  may  act  for  the  purpose  of  closing  up  the 
business  of  the  firm.  Where  the  firm  is  dissolved  by 
the  death  of  a  member,  the  surviving  partner  or  part- 
ners have  no  power,  whatsoever,  to  continue  the  busi- 
ness. They  cannot  engage  in  new  transactions, 
make  new  contracts,  or  assume  new  obligations.  They 
have,  however,  the  power  to  make  all  necessary  con- 
tracts for  the  purpose  of  closing  up  the  business. 

A  deceased  partner  may  have  provided  in  his  will 
that  the  business  shall  be  continued  by  the  survivor  or 
survivors,  and  such  an  agreement  is  sufficient  author- 
ity to  entitle  the  survivor  or  survivors  to  continue  the 
business.  Such  a  provision  is  strictly  construed,  how- 
ever, and  unless  it  clearly  appears  to  be  the  intention 
of  the  deceased  partner,  obligations  incurred  after  his 
death  will  not  be  binding  upon  his  estate  to  any  further 
extent  than  the  amount  of  capital  invested  in  the  firm 
at  his  death. 

In  the  Story  Case,  the  executor  should  not  have 
made  this  demand,  because  the  surviving  partners 
have  the  right  to  dispose  of  the  partnership  property. 
They  have  the  right  to  make  firm  contracts,  for  the 
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purpose  of  bringing  the  business  to  a  close,  and  to 
make  a  contract  to  sell  the  property  is  proper  under 
this  power. 


3.    Termination  by  Operation  of  Law 

A.    Bankruptcy 

STORY  CASE 

Luther  Stevens,  Harold  McKey  and  Martin  Snow 
had  been  partners  in  the  fruit  commission  business.  In 
the  year  1913,  Snow  became  insolvent,  because  of  his 
inability  to  meet  his  personal  obligations.  In  January, 
1914,  he  filed  his  petition  in  bankruptcy  in  the  Federal 
Court  and  was  declared  a  bankrupt  on  January  15, 
1914.  In  December,  1913,  Snow  executed  a  firm  note 
to  John  Burnett,  ostensibly  for  the  firm  business,  but 
he  secretly  kept  the  money.  When  the  note  became 
due  in  March,  1914,  Burnett  attempted  to  hold  Stevens 
and  McKey.  These  men  defended,  on  the  ground  that 
Snow  was  hopelessly  insolvent  when  the  note  was 
made,  and,  therefore,  had  no  power  to  make  such  an 
instrument;  that  insolvency,  as  a  matter  of  law,  ter- 
minates the  partnership.  AMiat  answer  should  Burnett 
make? 

EULINO  COURT  CASE 

Eustis  vs.  Bolles,  Volume  146  Massachusetts  Re- 
ports, Page  413 ;  Same  Case,  Volume  4  American  State 
Reports,  Page  327. 

This  is  a  suit  upon  a  note  dated  January  1,  1880, 
signed  by  *'D.  Callender  &  Co."  It  was  signed  and 
delivered  to  the  plaintiff  by  D,  Callender,  and,  at  that 
time,  the  only  parties  composing  the  firm  were  Callen- 
der, Bolles  and  Wilde.    The  defendant,  HaU,  who  was 

\ 
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formerly  a  partner,  had  withdrawn  from  the  firm  on 
July  2,  1877,  and  notice  of  the  dissolution  was  given, 
by  publication  in  the  Boston  Daily  Advertiser,  but  no 
personal  notice  was  given  to  the  plaintiff.  The  de- 
fendant. Hall,  in  December,  1877,  filed  his  petition  in 
bankruptcy,  was  adjudicated  a  bankrupt,  and,  there- 
upon, in  June,  1878,  received  his  discharge.  Under 
these  facts,  the  question  was,  whether  on  this  note,  the 
defendant.  Hall,  was  liable  as  a  partner. 

Mr.  Chief  Justice  Morton,  in  his  opinion,  said: 
**Upon  these  facts,  we  are  of  the  opinion  that  the  de- 
fendant. Hall,  is  not  liable.  The  only  ground  upon 
which  he  could  be  held  is,  that  the  plaintiff  has  had  no 
legal  notice  of  the  dissolution  of  the  firm.  If  the  firm 
had  not  been  previously  dissolved,  the  bankruptcy  of 
Hall  would  have  dissolved  it.  The  bankruptcy,  like  the 
death  of  a  partner,  dissolves  the  partnership,  and  as 
it  is  a  public  and  notorious  proceeding,  all  creditors 
are  bound  to  take  notice  of  it,  and  no  further  notice 
need  be  given.  The  publication  of  bankruptcy  or  in- 
solvency proceedings  is  legal  notice  to  all  persons,  by 
which  they  are  bound."  It  was,  therefore,  decided, 
that  the  plaintiff  could  not  recover  from  the  defendant 
on  this  note. 

BULINGLAW 
Story  Case  Answer 

The  relation  of  partnership  is  terminated  when  one 
or  more  of  the  partners  become  bankrupt.  This  is 
said  to  be  a  dissolution  by  operation  of  law,  as  dis- 
tinguished from  dissolution  by  act  of  the  parties,  as 
by  an  agreement,  or  by  the  withdrawal  of  a  partner. 
Mere  insolvency  of  a  partner  is  not  sufficient  to  ter- 
minate the  relation.    The  partner  must  actually  have 
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been  declared  a  bankrupt,  in  compliance  with  tJie 
statutory  provisions  regarding  bankrupts.  Or  the  same 
result  would  follow  from  an  assignment  of  all  his 
property,  separate  and  partnership,  to  trustees  for  the 
benefit  of  creditors. 

Since  Snow  was  not  declared  a  bankrupt  when  he 
executed  the  note  to  Burnett,  he  was  still  qualified  to 
act  in  that  capacity  for  the  firm.  Therefore,  if  Bur- 
nett took  the  note  in  good  faith,  he  can  hold  the  other 
members  of  the  firm. 


B.     Termination  by  Judicial  Decree 
STOBY  CASE 

Arnold  Hall  invented  a  machine  for  starting  auto- 
mobile engines.  He  desired  to  place  his  machine  on 
the  market  personally,  provided  he  could  find  some  one 
who  understood  the  automobile  trade,  and  who  would 
become  a  partner  with  him  in  the  business.  He  adver- 
tised for  such  a  man  in  a  local  newspaper.  Fred  Han- 
sen answered  the  advertisement.  He  represented  him- 
self to  be  familiar  with  the  automobile  trade,  and  Hall, 
accordingly,  made  a  year's  contract  with  him.  Hall 
agreed  to  make  him  a  partner  in  the  business,  and  to 
give  him  twenty-five  per  cent  of  the  net  proceeds  of 
all  the  machines  sold.  One  month  after  the  partner- 
ship was  formed.  Hall  realized  that  he  had  contracted 
with  the  wrong  man,  because  Hansen  did  not  have 
knowledge  of  the  automobile  business  as  he  had  repre- 
sented. AMiat  can  Hall  do  to  avoid  the  year's  con- 
tract, provided  Hansen  refuses  to  release  him? 
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EUUNG  COURT  CASE 

Johnston  vs.  Fogg,  Volume  27  Alabama  Reports, 
Page  432 ;  Same  Case,  Volume  62  American  Decisions, 
Page  771. 

This  was  a  bill  in  equity  for  the  dissolution  of  a 
partnership,  filed  by  Johnston  against  Fogg  and  Van- 
derslice. 

The  complainant  states  that  he  was  the  owner  of  a 
lot  of  valuable  timber  land  in  Mobile  County,  in  the 
State  of  Alabama ;  that  he  was  desirous  of  erecting  a 
saw  mill  on  it,  but  being  unacquainted  with  mechanics, 
was  desirous  of  forming  a  partnership  with  a  compet- 
ent person  for  the  purpose  of  erecting  a  saw  mill  and 
carrying  on  the  lumber  business. 

Fogg,  upon  hearing  of  this  desire,  presented  himself 
to  be  an  experienced  and  accomplished  engineer  and 
machinist,  competent  to  conduct  such  business  as  com- 
plainant contemplated,  to  select  the  necessary  machin- 
ery, to  erect  the  mill,  and  repair  or  alter  the  same. 
Upon  the  strength  of  these  representations,  he  entered 
into  a  partnership  with  Vanderslice. 

The  complainant  at  the  trial  showed  that  the  repre- 
sentations made  by  Fogg  were  utterly  false,  and  with- 
out any  foundation.  He  not  only  knew  nothing  about 
the  milling  business,  but  dealt  dishonestly  with  the 
complainant,  subsequent  to  the  formation  of  the 
relation. 

Mr.  Justice  Rice  said  in  part:  ''Where  there  is 
fraud,  imposition,  misrepresentation,  or  oppression  in 
the  original  agreement  for  the  partnership,  a  court  of 
equity  has  jurisdiction  to  decree  its  dissolution  during 
the  term  for  which  it  was  originally  entered  into,  and 
to  declare  it  void  from  the  beginning.     A  court  of 
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equity  may  also  decree  a  dissolution  of  the  partner- 
ship for  causes  arising  subsequently  to  the  formation 
of  the  contract,  founded  upon  the  misconduct,  fraud 
or  violation  of  duty  of  one  partner;  or  on  account  of 
the  inability  or  incapacity  of  one  partner  to  perform 
his  obligations  and  duties,  and  to  contribute  his  skill, 
labor  and  diligence  in  the  promotion  and  accomplish- 
ment of  the  objects  of  the  partnership ;  or  for  the  ex- 
istence of  an  impracticability  in  carrying  on  the  un- 
dertaking for  which  the  partnership  was  formed. '* 

The  Court,  in  accordance  with  the  opinion,  and  upon 
the  finding  of  fact,  decreed  a  dissolution  of  the  part- 
nership. 

ETTUNG  LAW 
Story  Case  Answer 

A  partnership  may  be  terminated  by  a  decree  of  a 
court  of  equity.  If  the  contract  of  partnership  was 
procured  by  fraud,  or  duress,  or  imposition,  or  mater- 
ial misrepresentations,  upon  application  by  the  injured 
person  to  a  court  of  equity,  the  relation  will  be  dis- 
solved. Further,  the  court  of  equity  not  only  has 
power  to  dissolve  the  relation,  but  it  may  do  so  where 
it  appears  that,  subsequent  to  its  formation,  a  member 
thereof  has  been  guilty  of  conduct  inconsistent  with  his 
duties  as  a  partner. 

Since,  in  the  Story  Case,  Hansen  mis-stated  the 
facts  to  Hall,  and  the  partnership  was  made  in  reliance 
on  this  misrepresentation.  Hall  can  go  into  court,  and 
demand  that  he  be  freed  of  the  contract. 


C.     Disposition  of  the  Firm  Property 
STORY  CASE 

Arnold  Brown,  David  Lawson  and  Herbert  Lang 
were  partners  in  the  publishing  business.    A  disagree- 
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ment  arose  among  them,  and  the  first  two  voted  to 
discontinue  the  partnership,  and  also  that  Lang  should 
not  have  any  control  in  the  affairs  of  the  firm,  while 
the  property  w^as  being  sold.  Brown  and  Lawson, 
thereupon,  took  complete  possession  of  the  property, 
and  refused  to  give  Lang  any  rights  or  power.  The 
latter,  thereupon,  brought  suit  in  court  for  the  pos- 
session of  the  firm  property  and  for  the  personal  right 
to  dissolve  the  firm.  What  will  the  Court  do  with  ref- 
erence to  the  rights  of  the  partners  ? 

EUXING  COXJET  CASE 

McDonald  vs.  Trojan  Button  Fastener  Company, 
Volume  10  New  York  Supplements,  Page  91. 

McDonald,  Ham  and  Wright  were  engaged  as  part- 
ners under  the  firm  name  of  the  * '  Trojan  Button  Fast- 
ener Company."  Notice  of  dissolution  was  given  and 
before  the  partnership  business  was  closed  up.  Ham 
and  Wright,  in  conjunction  with  one  Patterson  and 
others,  imited  in  forming  a  corporation,  styled  the 
"Trojan  Button  Fastener  Company,  Incorporated," 
for  continuing  the  business  of  the  partnership,  and 
Ham  and  Wright  transferred  all  the  firm  property  to 
the  newly  formed  corporation. 

All  this  was  done  without  the  knowledge  or  consent 
of  McDonald.  He,  thereupon,  filed  this  bill  to  enjoin 
the  corporation  from  dealing  with  the  partnership 
property  and  asked  thatjt  all  be  reconveyed  to  him  for 
the  purpose  of  settling  up  the  partnership  affairs. 

Decision :  After  notice  of  dissolution,  a  transfer  by 
two  members  of  a  firm,  of  all  the  firm  property,  to  a 
corporation,  organized  by  them  for  the  purpose  of 
continuing  the  business  under  a  new  arrangement,  can- 
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not  affect  the  rights  of  the  remaining  partner  who  does 
not  consent  thereto;  and  he  is,  thereafter,  entitled  to 
the  exclusive  control  of  all  the  firm  property,  for  the 
purpose  of  winding  up  the  partnership  affairs.  It  was, 
therefore,  decreed  that  all  the  property  be  delivered 
to  the  complainant  for  the  purpose  prayed. 

EUIilNG  LAW 
Story  Case  Answer 

"Where  partners  have  mutually  agreed  to  dissolve  the 
relation  existing  between  them,  in  the  absence  of  any 
agreement  to  the  contrary,  each  partner  has  still  the 
right  to  participate  in  the  business  of  closing  up  the 
partnership  affairs.  One  or  more  of  the  partners  have 
no  right  to  assume  exclusive  control  of  the  assets  and 
dispose  of  them  as  they  choose,  to  the  exclusion  of  the 
remaining  partners.  Since,  in  the  Story  Case,  Brown 
and  Lawson  unlawfully  usurped  the  right  of  Lang,  the 
latter  was  justified  in  going  into  Court  and  demand- 
ing that  the  Court  should  give  him  possession  and  the 
right  to  bring  the  partnership  to  a  close. 


D.     Real  Estate  of  the  Firm 
STORY  CASE 

Henry  Folsome,  George  Miller,  and  Edward  Mal- 
aney  were  partners  in  the  florist  business.  Title  to  the 
real  estate  used  by  the  firm  was  in  the  names  of  Fol- 
som  and  Miller.  Miller  died,  leaving  a  wife  and  two 
children.  After  his  death,  Folsom  and  Malaney  sold 
the  firm  property,  including  the  real  estate,  to  Homer 
Beal.  After  this  sale  was  made  the  mdow  and  chil- 
dren of  Miller  claimed  an  interest  in  the  real  estate, 
on  the  ground  that  they  were  the  heirs  of  Miller  and 
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were  entitled  to  his  interest.  Beal  defended,  on  the 
ground  that  Folsom  had  complete  power,  in  himself, 
to  convey  the  firm  real  estate,  and  the  consent  of  Mil- 
ler 's  heirs  was  not  required.    Is  this  a  correct  defense  ? 

ETTLING  COUBT  CASE 

Steinhurg  vs.  Larkin,  Volume  58  Kansas  Reports, 
Page  201;  Same  Case,  Volume  37  Lawyers'  Reports 
Annotated,  Page  195. 

John  Getty  and  Arthur  Larkin  were  partners  en- 
gaged in  business.  A  part  of  the  firm  property  con- 
sisted of  real  estate  which  became  the  subject  of  the 
present  suit.  During  the  continuance  of  the  partner- 
ship relation,  Getty  died,  leaving  a  widow  and  certain 
minor  children.  Mrs.  Getty,  his  widow,  was  appointed 
administratrix  of  his  estate.  Larkin,  as  surviving 
partner,  gave  bond  to  close  up  the  partnership  bus- 
iness. Soon  thereafter,  Mrs.  Getty,  as  administratrix, 
and  Mr.  Larkin,  as  surviving  partner,  adjusted  the  af- 
fairs of  the  firm.  To  enable  Larkin  to  pay  the  partner- 
ship debts,  Mrs.  Getty  agreed  that  the  partnership 
realty  should  be  sold.  Larkin  sold  the  real  estate  to 
Steinburg  and  gave  him  a  warranty  deed.  Steinburg, 
then,  brought  this  action  on  the  warranty  deed,  that  he 
had  a  defective  title.  He  contended  that  a  surviving 
partner  cannot  sell  and  pass  good  title  to  the  partner- 
ship property.  He  claimed,  that  the  minor  children  of 
the  deceased  partner  have  an  interest  in  the  partner- 
ship property  which  cannot  be  cut  off  by  such  a  convey- 
ance, and  that  the  real  estate  should  have  been  sold, 
and  the  proceeds  divided. 

Decision:  All  partnership  real  property,  for  the 
purpose  of  the  firm,  is  treated  like  personal  property. 
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The  wife  gets  no  dower  in  the  real  property,  nor  do 
the  children  or  heirs  of  the  deceased  partner  get  any 
interest  therein.  Title  to  it  passes  to  the  surviving 
partner,  who  may  dispose  of  it  in  settling  up  the  af- 
fairs of  the  firm. 

Mr.  Justice  Doster  stated  the  principles  governing 
firm  real  estate  after  the  death  of  a  partner.  "In  con- 
formity with  the  great  weight  of  authority,  we  must 
hold  partnership  real  estate  to  be  of  the  same  character 
as  personal  property  owned  by  the  partnership,  so  far 
as  its  disposition  for  partnership  purposes  is  con- 
cerned. It  is  now  held  with  practical  unanimity  by  the 
American  Courts,  that  if  partnership  capital  be  in- 
vested in  land  for  the  benefit  of  the  company,  it  will 
be  treated  as  personal  estate  until  it  has  performed  all 
its  functions  to  the  partnership,  and  thereby  ceases  to 
be  any  longer  partnership  property,  and  until  then  it 
is  not  subject  to  either  dower  or  inheritance." 

Accordingly,  it  was  held  that  the  conveyance  by 
Larkin  to  Steinburg  passed  a  good  title,  and  judgment 
was  given  for  the  defendant. 

EULING  LAW 
Story  Case  Answer 

It  has  been  seen,  heretofore,  that  a  partnership  is 
not  recognized  as  a  legal  entity  to  the  extent  that  real 
property  can  be  held  in  the  firm  name.  Title  to  all 
partnership  realty  must  be  held  by  one  or  more  or  all 
of  the  partners.  Though  they  have  the  legal  title  in 
equity,  they  hold  it  for  the  purposes  of  the  partnership 
and  for  its  benefit. 

It  is  generally  said  that  for  the  purpose  of  winding 
up  the  partnership  affairs  after  the  death  of  a  partner, 
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all  firm  realty  is  treated  as  personal  property.  By 
this  is  meant,  that  all  firm  realty  must  first  be  used  for 
the  purpose  of  paying  the  debts  and  obligations  of  the 
firm.  However,  legal  title,  thereto,  passes  to  the  heirs 
of  the  deceased,  to  the  extent  that  he  had  an  interest 
in  the  same.  But  these  heirs  hold  the  property  for  the 
benefit  of  the  firm,  until  all  obligations  have  been  met. 
As,  for  instance,  it  may  be  supposed  that  the  firm  of 
A  &  B  Co.,  composed  of  A,  B,  and  C  owns  certain  real 
property,  title  to  which  is  vested  in  A  and  B.  If  B 
and  C  die,  title  to  the  real  property  will  descend  to  A 
and  heirs  of  B.  No  legal  title  goes  to  C  's  heirs,  for  C 
never  had  any  legal  title  thereto.  But  the  heirs  of  B 
can  claim  no  beneficial  interest  in  the  realty  until  all 
the  debts  of  the  firm  have  been  paid. 

In  the  case  above  supposed,  if  title  had  been  vested 
exclusively  in  A  during  the  continuance  of  the  partner- 
ship, at  the  death  of  the  two  partners,  the  legal  title 
would  have  descended  to  A ;  he  would  hold  the  property 
first  for  the  benefit  of  the  firm  obligations ;  and  when 
they  were  met,  he  would  have  to  account  to  the  heirs 
of  B  and  C  for  their  interest  therein.  In  the  Story 
Case,  Folsom  had  complete  power  to  dispose  of  the 
firm  real  estate,  although  it  was  in  the  name  of  both 
himself  and  Miller.  Beal  received  good  title  and, 
therefore,  his  defense  is  correct. 


CORPORATIONS 

I.  GENERAL  NATURE  OF  A  CORPORATION 

1.     Essential  Elements 

STOBY  CASE 

Joseph  Larkin  and  ten  other  men  formed  an  organ- 
ization called  The  Springfield  Building  and  Loan  As- 
sociation. This  was  created  in  accordance  with  the 
law  of  their  state,  which  provided  that  five  or  more 
persons  could  unite  to  create  such  an  organization, 
with  power  to  lend  and  borrow  money  on  real  estate. 
The  law  expressly  stipulated  that  each  of  the  charter 
members  should  be  individually  liable  for  the  obliga- 
tions of  the  association,  and  that,  if  any  of  them  sold 
his  interest,  this  fact  must  be  recorded  with  the  county 
recorder,  stating  at  the  same  time  the  name  of  the 
purchaser. 

Subsequently,  the  state  passed  a  law  taxing  the  fran- 
chises of  all  corporations.  The  Springfield  Building 
and  Loan  Association,  among  other  organizations, 
maintained  that  it  was  not  a  corporation,  since  the  law 
expressly  provided  for  the  individual  liability  of  its 
members,  and  did  not  permit  them  to  convey  their  in- 
terest freely.    Is  this  contention  correct? 

EUUNG  COUBT  CASE 

Thomas  vs.  Dakin,  Volume  22  Wendell's  Reports, 
{New  York  Supreme  Court)  Page  9. 

This  suit  was  brought  against  Dakin  by  A.  K. 
Thomas,  president  of  the  Bank  of  Central  New  York, 
to  recover  a  debt  which  Dakin  owed  to  the  bank.  The 
bank  was  organized  under  the  General  Banking  Law 
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of  the  State  of  New  York,  which  provided  for  the  cre- 
ation and  stated  the  powers  of  banking  associations. 
It  provided  for  capital  stock,  and  specified  that  any 
shareholder  might  transfer  his  interest  to  another,  who 
would  take  all  rights  thereunder;  it  further  provided 
that  no  shareholder  should  be  liable  personally  for  the 
debts  of  the  association,  and  that  the  association  should 
be  sued  or  bring  suit  in  the  name  of  its  president.  It 
did  not,  however,  state  that  the  associations  organized 
under  it  should  be  corporations.  The  case  here  pre- 
sented the  question  whether  the  law  did,  in  fact,  cre- 
ate corporations. 

Mr.  Chief  Justice  Nelson  delivered  the  opinion  of 
the  Court:  Whether  or  not  the  law  uses  the  word 
*' corporation"  in  organizing  an  association  is  unim- 
portant. The  test  of  the  corporate  nature  of  a  body 
is  the  presence  of  corporate  powers  and  attributes. 
In  the  present  case,  the  organization  is  created  by  law, 
it  has  the  characteristic  of  perpetual  succession  in  spite 
of  changes  in  the  membership,  and  the  members  are 
personally  free  from  the  liabilities  of  the  body.  The 
Court  said:  "The  distinguishing  feature,  far  ^bove 
all  others,  is  the  capacity  conferred  by  which  a  per- 
petual succession  of  different  persons  shall  be  re- 
garded in  the  law  as  one  and  the  same  body,  acting  in 
the  fulfillment  of  the  objects  of  the  association  as  a 
single  individual** 

The  Court  held  that  the  legislature  intended  the  cre- 
ation of  corporations  under  this  law,  since  (1)  there 
is  the  power  of  succession ;  (2)  the  members  are  free  of 
individual  liability  for  the  association  debts. 

Judgment  was  given  for  Dakin. 
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EULING  LAW 
Story  Case  Answer 

A  corporation  is  an  association  of  natural  persons 
joined  together  by  legislative  authority,  for  the  pur- 
pose of  accomplishing  some  desired  end,  or  object.  It 
is  regarded  by  law  as  an  artificial  person,  separate  and 
distinct  from  the  natural  persons  who  compose  the  or- 
ganization. It  can  sue  or  be  sued  as  a  natural  person 
can  sue  or  be  sued.  It  has  perpetual  succession.  This 
means  that  the  organization  continues  so  long  as  its 
legislative  authority  continues,  regardless  of  the  fact 
that  some  or  all  members  may  die  or  transfer  their  in- 
terest therein.  A  further  element  peculiar  to  a  cor- 
poration is  the  fact  that  a  corporation  is  liable  for  its 
own  debts ;  that  a  member  cannot  be  compelled  to  sat- 
isfy these  obligations  if  he  has  paid  the  par  value  for 
the  stock  which  he  owns  in  the  corporation. 

The  contention  of  the  organizers  of  the  Springfield 
Building  and  Loan  Association,  in  the  Story  Case,  is 
correct.  That  organization  does  not  have  the  charac- 
teristics of  a  corporation.  Apparently,  it  has  only  the 
elements  of  a  partnership. 


t.    Corporation  as  Distinct  Prom  Stockholder 
STORY  CASE 

George  Sabel,  living  in  Los  Muertos,  California, 
owned  a  laundry  machinery  company  which  a  group  of 
wealthy  Chinamen  desired  to  purchase.  Sabel,  how- 
ever, did  not  wish  his  property  to  come  into  the  con- 
trol of  these  people.  On  April  1, 1915,  he  made  a  eon- 
tract  to  sell  the  plant  to  Howard  Wheeler,  who  agreed 
in  the  contract  never  to  convey  the  property  to  any 
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persons  of  Mongolian  race.  On  April  10,  Sabel  con- 
veyed title  to  the  Wheeler  Laundry  Machinery  Corpor- 
ation, intending  thereby  to  carry  out  his  contract  with 
Wheeler.    This  company  was  organized  on  April  8. 

Three  days  later,  in  conformity  with  a  secret  con- 
tract existing  between  Wheeler  and  the  Chinamen,  his 
corporation  conveyed  the  entire  plant  to  the  Oriental- 
California  Laundry  Machinery  Company,  a  corpor- 
ation whose  members  consisted  of  these  Chinamen. 

Sabel,  of  course,  was  angry  at  this  development  and 
attempted  to  attack  the  title  of  the  Oriental- California 
Company.  It  contended  (1)  that  the  original  contract 
with  Wheeler  was  not  binding  upon  the  Wheeler  Laun- 
dry Machinery  Corporation,  a  different  person,  and 
(2)  though  it  were  binding,  there  was  no  breach  of  con- 
tract, since  the  Oriental-California  Company  was  a 
corporation  organized  under  California  laws,  and  not 
a  person  of  the  Mongolian  Race.  Are  these  conten- 
tions correct? 

RULING  COUET  CASE  No.  1 

Herring-Hall-Marvin  Safe  Co,  vs.  Hall  Safe  Co., 
Volume  146  Federal  Reporter,  Page  37.  (United 
States  Circuit  Court  of  Appeals.) 

Joseph  L.  Hall  was  the  originator  of  a  very  success- 
ful business  in  safes,  which  had  established  a  valu- 
able reputation  throughout  the  country  as  ** Hall's 
Safes".  After  his  death,  his  sons,  Edward,  William 
and  Charles  Hall  were  actually  in  charge  of  the  cor- 
poration then  carrying  on  this  business  under  the  name 
of  Hall's  Safe  &  Lock  Company.  Another  corporation, 
named  the  Herring-Hall-Marvin  Safe  Company, 
bought  out  the  business  of  the  Hall  Safe  &  Lock  Com- 
pany, taking  a  conveyance  of  all  its  **real  estate  and 
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leasehold  interests,  tools  and  machinery,  fixtures,  mer- 
chandise, trade  marks  and  good  will,"  and  also  bought 
an  agreement  from  that  company  that  it  would  close 
up  its  affairs  and  be  dissolved  and  would  not  in  the 
future  engage  or  continue  in  said  business.  This  tran- 
saction was  carried  on  in  behalf  of  the  Hall  Safe  & 
Lock  Company  by  the  sons  of  Joseph  Hall,  as  directors 
and  officers  of  that  company,  and  as  such  officers,  they 
signed  the  agreement.  Later,  they  organized  a  third 
corporation,  known  as  the  HalPs  Safe  Company, 
which  went  into  competition  with  Herriug-Hall- 
MarviQ  Safe  Company. 

This  proceeding  was  brought  by  the  Herring-Hall- 
Marvin  Safe  Co.  to  enjoin  and  prohibit  that  competi- 
tion, as  a  breach  of  the  agreement.  The  defense  of 
the  Hall's  Safe  Company  was  that  it  was  not  iu  any 
way  a  party  to  the  agreement  not  to  compete,  and  that 
even  the  members  of  the  new  corporation  were  not 
parties  to  that  agreement,  although  they  had  executed 
it  for  the  former  corporation. 

The  opiaion  of  the  Court,  delivered  by  Judge  Sev- 
erens,  held  not  only  that  officers  who  execute  a  con- 
tract and  sign  it  in  behalf  of  the  corporation  are  not 
bound  thereby,  but,  further,  that  the  obligation  of  the 
corporation  does  not  attach  to  its  members  by  virtue 
of  their  ownership  of  the  corporation,  or  by  virtue  of 
the  benefits  which  they  receive  from  the  contract.  The 
Court  said:  *'The  contract  which  the  Herring-Hall- 
Marvin  Safe  Co.  had  was  with  the  corporation  only, 
and  not  with  its  stockholders  or  officers.  If  a  purchaser 
desired  to  make  the  officers  and  agents  of  the  selling 
corporation  subject  to  the  stipulations  of  the  company 
LQ  the  contract  sale,  it  should  have  required  their  per- 
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sonal  agreement  to  that  effect.  Counsel  for  complain- 
ant rely  upon  the  case  of  State  vs.  Standard  Oil  Co.,  as 
authority  for  disregarding  the  form  of  corporate  or- 
ganization, but  that  case  cannot  be  so  widely  applied. 
There  are  cases  where,  for  special  purposes,  and  in 
special  circumstances,  the  Courts  will  fasten  upon  the 
stockholders  a  liability  for  the  acts  of  the  corporation. 
None  of  these  impugns  the  general  rule  above  stated, 
that  in  matters  of  contract  the  officers,  agents  and 
stockholders  of  a  corporation  are  not  bound  person- 
ally by  the  contracts  of  the  corporation.'^ 

It  was,  therefore,  decided  that  no  action  could  be 
maintained  against  the  Hall  brothers  because  of  this 
contract  of  the  corporation,  and  the  Court  refused  to 
enjoin  them  from  carrying  on  the  competing  business. 
Judgment  was  given  for  the  defendants. 

BUUNG  COURT  CASE  No.  2 

Bohleder  vs.  People's  Pleasure  Park  Co.,  Inc.,  et  ah, 
Volume  109  Virginia  Reports,  Page  439. 

A  large  tract  of  land  in  Virginia  was  sub-divided 
and  sold.  All  the  deeds  contained  this  clause :  *  *  The 
title  to  this  land  never  to  vest  in  a  person,  or  persons, 
of  African  descent."  The  defendant,  the  People's 
Pleasure  Park  Company,  purchased  a  part  of  this  park, 
to  be  used  as  an  amusement  park. 

The  plaintiff,  Bohleder,  brought  this  suit,  asking  the 
Court  to  declare  void  the  deed  to  the  People's  Pleasure 
Park  Company,  because  it  was  a  corporation  whose 
stock  was  held  entirely  by  colored  people.  The  plain- 
tiff maintained  that  this  meant  that  the  corporation 
was  a  "person  of  African  descent,"  within  the  condi- 
tions in  the  deed.   He  further  said  that  the  amusement 
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park  was  intended  as  a  park  for  colored  persons  only, 
and  asked  the  Court  to  forever  restrain  such  a  use  of 
the  property. 

The  opinion  of  the  Court  was  delivered  by  Mr. 
Justice  Cardwell.  After  a  thorough  investigation  into 
the  authorities  upon  this  question,  the  Court  held  that 
the  condition  had  not  been  violated  because  a  corpora- 
tion is  a  person  of  its  own  indi\dduality  and  identity, 
and  does  not  partake  of  the  qualities  of  its  members. 
The  fact  that  every  one  of  its  members  was  a  negro  did 
not  have  the  effect  of  making  the  artificial  person,  the 
People's  Pleasure  Park  Company,  a  person  of  African 
descent.  As  the  original  deed  had  not  been  so  drawn 
as  to  exclude  ownership  of  this  land  by  a  corporation 
composed  of  negro  stockholders,  and  it  did  not  at- 
tempt to  control  the  use  to  be  made  of  the  land,  there 
was  no  basis  for  declaring  void  the  deed  to  the  corpora- 
tion, or  for  enjoining  it  from  conducting  a  negros' 
pleasure  park. 

The  case  was  dismissed  and  judgment  was  given  for 
the  defendant. 

RUUNG  LAW 
Story  Case  Answer 

It  was  stated  in  a  foregoing  section  that  a  corpora- 
tion is  an  artificial  person  created  by  law.  But  we 
are  well  aware  that  a  corporation  is  composed  of  stock- 
holders who  are  natural  persons.  However,  the  law 
doe^  not  attribute  to  the  corporation  the  personality 
and  being  of  the  natural  persons  who  compose  it.  So 
far  as  its  legal  acts,  conduct,  and  contracts  are  con- 
cerned, it  is  considered  a  distinct  entity  and  its  mem- 
bers are  not  individually  liable  upon  its  termination. 
This  is  illustrated  by  the  Story  Case.     The  laundry 
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machinery  corporation  and  Wheeler  are  each  a  sep- 
arate entity.  Likewise,  the  Oriental-California  Com- 
pany is  a  distinct  person,  created  by  the  state,  and 
could  not  be  designated  as  an  individual  of  Mongolian 
race,  even  though  all  of  its  members  were  Chinese. 


3.    Title  to  Property  of  the  Corporation 
STOBY  CASE 

Edward  Dixon  purchased  an  acre  of  suburban  prop- 
erty in  Chicago  from  the  Western  Stone  Company, 
a  corporation.  Dixon  submitted  his  deed  to  the  Real 
Estate  Title  and  Trust  Company,  asking  for  a  mort- 
gage loan  upon  the  property.  The  Real  Estate  Title 
and  Trust  Company  refused  to  make  a  loan,  claiming 
that  the  title  was  defective,  because  the  Western  Stone 
Company  had  never  conveyed  the  property. 

The  deed  read  as  follows : 

**We,  Roy  Bonsib,  Richard  Robinson,  and  Abel 
Davison,  the  three  directors  and  officers  of  the 
Western  Stone  Company,  convey  to  Edward 
Dixon,  etc. 

(Signed)     Roy  Bonsib, 

RiCHAKD  Robinson, 
Abel  Davison, 
Directors  Western  Stone  Company. '  * 
Dixon  contended  that  only  the  directors  could  con- 
vey, that  this  was  distinctly  their  power  and  that  he 
owned  a  good  title.    Is  this  correct  ? 

EULING  COUET  CASE 

Button  vs.  Hoffman,  Volume  61  Wisconsin  Reports, 
Page  20 ;  Volume  50  American  Reports,  Page  131. 
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Balza  W.  Button  brought  a  replevin  suit  to  recover 
certain  property  from  the  possession  of  Fred  J.  Hoff- 
man. Hoffman,  the  defendant,  claimed  that  Button 
ought  not  to  recover  the  property  because  he  was  not 
the  owTier  of  it.  Button  proved  that  it  had  belonged 
to  a  corporation,  the  Hayden  &  Smith  Manufacturing 
Company,  of  which  he  had  bought  all  the  stock.  His 
contention  was :  '*I  became  the  absolute  owner  of  the 
mill.  It  belonged  at  that  time  to  the  company,  and 
I  am  the  company. ' ' 

This  conclusion  was  denied  by  the  Court,  in  an 
opinion  delivered  by  Mr.  Justice  Orton.  The  interest 
of  the  stockholders  is  not  a  joint  title  to  the  property, 
but  a  contingent  interest  in  whatever  property  shall 
remain  to  be  divided  up  after  the  corporation  is  dis- 
solved and  all  debts  paid,  and  a  right,  in  the  meantime, 
to  receive  dividends,  when  declared  by  the  directors, 
and  to  vote  in  the  stockholders'  meetings.  At  no  time 
do  they  hold  the  title  to  the  property  of  the  corpora- 
tion, and  the  corporation,  alone,  can  dispose  of  that 
title  or  enforce  it  in  an  action.  This  situation  does  not 
change  merely  because  all  the  stock  becomes  imited  in 
one  owner,  but  the  corporation  continues  its  individual 
existence.  Since  the  Hayden  &  Smith  Manufacturing 
Company  had  never  been  dissolved,  it  was  still  the 
owner  of  the  property  here  in  dispute  and  Button  was 
not  entitled  to  recover  it.  The  company  could  act  only 
through  its  directors,  and  Button's  rights  consisted 
merely  of  the  stockholder's  privileges  of  voting  and 
holding  the  directors  to  account  for  the  faithful  per- 
formance of  their  duties,  and  the  right  to  profits  and 
a  share  in  the  final  distribution.  His  suit  was  not  al- 
lowed, because  (1)  a  stockholder  has  no  title  to  the 
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property  of  a  corporation,  and  (2)  the  owner  of  all  the 
stock  is  in  no  different  position  in  this  respect  than  the 
owner  of  any  smaller  number  of  shares.  Judgment 
was  given  for  the  defendant,  Hoffman. 

EULINQ  -LAW 
Story  Case  Answer 

A  stockholder  in  a  corporation  has  no  title  to  any 
of  the  corporate  property.  Title  to  all  corporate  prop- 
erty, whether  real  or  personal,  is  vested  in  the  cor- 
poration and  not  in  the  members.  This  is  based  upon 
the  conception  of  a  corporation,  which  we  have  men- 
tioned before — that  the  corporation  is  an  artificial  per- 
son, separate  and  distinct  from  those  persons  who 
compose  it.  This  conception  is  so  far  maintained,  that 
a  person,  even  though  he  is  the  sole  stockholder  in  a 
corporation,  is  not  regarded  as  having  any  title  to  the 
corporate  property.  In  the  Court  Case  of  Button  vs. 
Ho f  man,  it  was  shown  that  Button  was  sole  owTier 
of  the  stock  in  the  corporation,  yet  the  Court  held  that 
title  to  the  corporate  property  was  still  in  the  corpora- 
tion. In  the  Story  Case,  the  conveyance  should  have 
been  made  in  the  name  of  the  Western  Stone  Company, 
as  principal.  As  the  directors  were  not  the  owners, 
they  had  no  right  to  convey. 


4.    When  Corporation  Is  Identified  With  Its  Stockholders 

A.    It  May  Ncrt  Be  Free  of  the  Guilt  of  Its  Members  in 
Transactions  Directed  by  Them 

STOBY  CASE 

John  H.  Longfellow,  owner  of  the  controlling  inter- 
est in  the  Western  Asphalt  Company,  made  a  personal 
agreement  with  the  United  Paving  Company,  not  to 
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submit  any  bids  or  proposals  on  prospective  work  in 
states  north  of  the  Ohio  River  and  east  of  the  Missis- 
sippi River.  The  attorney  general,  of  the  state  in 
which  the  "Western  Asphalt  Company  was  organized, 
learned  of  this  agreement  and  brought  suit  against  the 
company  to  take  away  its  charter.  This  was  done,  in 
pursuance  of  a  statute  of  the  state  which  makes  un- 
lawful the  contract  of  any  local  corporation  made  in 
restraint  of  trade. 

The  "Western  Asphalt  Company  contended  that  it 
had  not  made  a  contract,  and  was  not  liable  for  the 
acts  of  Longfellow,  another  individual.  Is  this  a  good 
defense? 

BULINa  COURT  CASE 

State  vs.  Standard  Oil  Company,  Volume  49  Ohio 
State  Reports,  Page  137;  Volume  15  Lawyers'  Reports 
Annotated,  Page  145. 

All  the  stockholders  of  the  Standard  Oil  Company 
of  Ohio  entered  into  an  agreement  with  stockholders  of 
other  companies,  by  which  they  agreed  to  transfer 
their  stock  to  trustees,  who  would  have  full  control  and 
power  to  vote  on  the  stock  and  were  to  control  all  the 
companies  for  the  common  benefit.  The  State  of  Ohio 
instituted  this  proceeding  against  the  company,  asking 
the  Court  to  give  an  order,  caUed  a  writ  of  quo 
warranto,  which  would  deprive  the  company  of  all  its 
rights,  as  a  corporation,  as  a  punishment  for  this  *  *  vot- 
ing trust  agreement"  and  the  monopoly  it  created. 
The  corporation  set  up  as  its  defense,  that  it  was  not 
responsible  for  the  acts  of  its  stockholders  and  should 
not  lose  its  charter  because  of  the  contract  they  had 
made  with  reference  to  their  individual  interests. 
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Mr.  Justice  Marshall  delivered  the  opinion  of  the 
Court:  For  most  purposes,  the  law  regards  the  cor- 
poration as  an  entity,  separate  from  its  members.  But 
this  means  only  that  the  law  allows  the  members  to  act 
for  certain  purposes  as  a  unit,  not  that  the  corporation 
has  any  vitality  of  its  own,  or  can  do  acts  not  directed 
by  the  natural  persons  composing  it.  Thus,  when  the 
members,  all  acting  together,  made  an  agreement 
which  could  be  carried  out  only  by  controlling  the  cor- 
poration and  compelling  it  to  do  acts  which  are  against 
the  law  of  the  state,  the  agreement,  itself,  is  the  act 
of  the  body  or  unit,  for  which  the  charter  can  be  re- 
voked. It  is  immaterial  that  they  acted  in  form  as 
individuals;  in  effect,  they  moved  as  one  body.  In 
this  case,  the  agreement  so  made  was  an  unlawful 
restraint  of  competition  and  the  corporation  could  not 
be  allowed  to  become  the  tool  for  carrying  it  out. 

The  Court  did  not  think  it  necessary  to  deprive  the 
company  of  its  rights  to  be  a  corporation,  as  asked 
by  the  state,  but  gave  a  judgment  declaring  that  it 
had  no  right  to  make  nor  to  perform  the  agreement, 
and  forbidding  it  to  recognize  any  of  the  transfers  of 
stock  to  the  trustees  or  to  register  them  on  its  books, 
to  pay  dividends  to  anyone  holding  stock  under  this 
agreement,  or  to  allow  the  trustees  to  vote  any  of  the 
stock  in  elections  of  directors.  Judgment  was  against 
the  defendant,  the  company,  in  these  particulars. 

RULING  LAW 
Story  Case  Answer 
It  is  clear  that  a  corporation  is  an  artificial  person, 
having  liabilities  distinct  and  separate  from  its  mem- 
bers.   Yet,  for  reasons  of  public  policy,  the  Courts 
may  say  that  the  acts  of  the  members  are,  in  sub- 


CORPORATIONS  187 

stance,  the  acts  of  the  corporation,  for  which  it  is  held 
responsible.  This  may  occur  where  the  legislature,  for 
the  purpose  of  protecting  the  public,  has  placed  cer- 
tain limitations  upon  a  corporation  which  its  members 
try  to  evade  by  personally  transacting  the  forbidden 
acts.  In  the  Story  Case,  the  legislature,  no  doubt,  in- 
tended to  cover  just  such  a  contract  as  was  executed 
by  Longfellow.  If  this  is  not  true,  obviously  the  law 
is  practically  nugatory  in  power.  The  Court  should 
hold  the  Western  Asphalt  Company  accountable  for 
the  acts  of  Longfellow,  and  oust  it  of  its  charter. 


B.    The  Corporation  May  Not  Be  Used  as  a  Cloak  for 
Individual  Frauds 

STOBY  CASE 

Robert  Himes  and  his  two  sons  were  the  only  stock- 
holders of  the  Puducah  State  Bank,  a  private  banking 
organization.  On  January  3,  1915,  the  two  sons  per- 
suaded Mrs.  Mary  Roberts  to  convey  her  property  to 
the  Puducah  State  Bank,  giving  her,  at  the  same  time, 
two  notes  of  the  bank  for  $1,000,  each,  due  in  one  year, 
as  part  payment.  The  father  was  away  when  this 
transaction  occurred,  and  knew  nothing  about  it  at 
the  time.  On  his  return,  he  had  the  bank  company  con- 
vey the  same  property  to  himself,  in  payment  of  obli- 
gations owing  to  him. 

Now,  it  happened  that  the  bank  was  totally  insolvent 
at  the  time  Mrs.  Roberts  conveyed  her  property  to  it, 
and  four  months  later,  a  receiver  was  appointed.  Mrs. 
Roberts  failed  to  collect  on  the  notes  and  brought  an 
action  against  Robert  Himes,  personally,  on  the  notes. 
He  put  in  defense  that  the  conveyance  of  the  property 
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to  himself  was  in  good  faith,  and  that  he,  personally, 
was  not  liable  on  the  notes,  nor  was  the  property  sub- 
ject to  a  payment  of  the  notes.  Himes,  as  an  indi- 
vidual, was  a  man  of  considerable  property.  Can  Mrs. 
Roberts  collect  from  him? 

BUUNG  COUBT  CASE 

Purtell  vs.  Donovan,  Volume  216  Illinois  Reports, 
Page  629. 

James  T.  Donovan  was  in  the  real  estate  and  loan 
business  in  St.  Louis.  On  his  office  door  was  the  sign, 
**  J.  T.  Donovan  Real  Estate  Company,  J.  T.  Donovan, 
president."  In  the  same  room  were  the  headquarters 
of  the  Fidelity  Realty  Company,  the  Cunliff  Realty 
Company,  the  Fennimore  Realty  Company,  the  Cappa 
Realty  Company  and  the  McKinley  Company.  These 
were  all  distinct  corporations,  but  Donovan,  or  one  of 
his  sons,  was  president  of  each  one,  and  the  stock  was 
owned  by  members  of  the  family.  Title  to  land  pur- 
chased by  Donovan  would  be  taken  in  the  name  of  the 
company  most  convenient  in  keeping  it  away  from 
creditors,  and  would  be  used  whenever  wanted  in  pay- 
ing debts  of  Donovan  or  of  the  J.  T.  Donovan  Real 
Estate  Company,  without  formality. 

Miss  Purtell  was  a  domestic  who  had  saved  $1,200 
from  her  earnings  and  this  amount  she  invested 
through  Donovan,  whom  she  trusted  because  of  his 
affiliations  with  her  church.  She  was  given  notes  and 
other  obligations  in  the  names  of  the  Fidelity  Realty 
Company  and  the  J.  T.  Donovan  Real  Estate  Company 
and  the  security  of  real  estate  which  was  worth  much 
less  than  was  represented  to  her.  In  this  suit,  she  dis- 
regarded the  mortgages  and  the  notes  of  the  corpora- 
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tions,  but  sued  Donovan,  himself,  on  the  ground  that 
he  had  received  her  money  and  ought  to  repay  her. 
He  claimed  that  she  could  recover  only  from  the  cor- 
porations on  the  notes  and  contracts. 

The  opinion  of  the  Court  was  delivered  by  Mr. 
Justice  Magruder.  It  was  held  that  the  corporate  form 
could  not  be  used  as  a  cloak  for  fraud,  but  that  the 
persons  really  responsible  would  be  held  liable  even  for 
debts  that  were  nominally  corporate  debts.  The  Court 
said :  * '  The  officer  or  controlling  manager  of  a  corpor- 
ation can  not  use  it,  and  its  name,  for  the  transaction 
of  his  own  private  business  and  escape  personal  liabil- 
ity on  his  part.  The  proof  tends  to  show  that  when  the 
defendant  received  the  plaintiif's  money  he  was  not 
conducting  business  under  a  bcma  fide  corporate  or- 
ganization, but  was  using  a  corporate  entity  for  the 
transaction  of  his  private  business,  and  he  was,  there- 
fore personally  liable  to  the  plaintiff  for  the  repay- 
ment of  her  money. ' ' 

Judgment  was  given  for  the  plaintiff.  Miss  Purtell. 

RUIiINa  LAW 
Story  Case  Answer 

The  Courts  recognize  the  corporate  entity  as  sepa- 
rate from  the  members  who  compose  it,  as  a  matter  of 
commercial  convenience,  so  long  as  this  right  is  not 
abused.  But  when  a  person  takes  advantage  of  this 
to  perpetrate  a  fraud  upon  a  third  person,  the  Courts 
will  disregard  the  corporate  fiction  and  deal  with  the 
person  or  persons  who  used  the  corporation  as  a 
dummy,  by  means  of  which  fraud  is  practiced. 

The  proper  course,  when  fraud  has  been  committed, 
is  to  bring  action  for  fraud  against  the  individual  who 
has  committed  the  wrong.    An  agent  is  always  directly 
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liable  for  his  own  malfeasance,  although  it  is  done  in 
the  name  of  the  principal.  In  the  Court  Case  of  Pur- 
tell  vs.  Donovan,  the  Court  permitted  the  unusual 
procedure  of  a  suit  upon  the  very  contract  entered  into 
between  the  individual  and  the  corporation,  on  the 
ground  that  it  was,  in  fact,  the  act  of  Donovan. 

In  the  Story  Case,  the  facts  do  not  show  distinctly 
that  the  act  of  the  sons  in  taking  the  property  of  Mrs. 
Roberts  and  giving  her  the  notes  was,  in  fact,  the  act  of 
the  father.  Therefore,  a  suit  on  the  notes  against  him 
is  of  doubtful  value.  Undoubtedly,  in  taking  the  prop- 
erty to  himself,  he  affirmed  any  fraud  the  sons  may 
have  committed.  A  direct  action  for  fraud — ^not  an 
action  on  the  notes — is  the  better  to  pursue  against 
Robert  Himes. 


6.    Corporation  Distinguished  From  Other  Organizations 

A.     Distinction  Between  Partnership  and  Corporation 

STOBY  CASE 

Gordon  Jones,  John  K.  Lynch,  and  Claude  Perrin 
organized  an  association  called  the  Mutual  Indemnity 
Exchange.  This  organization  was  created  in  accord- 
ance with  the  state  law  providing  that  the  merchants 
of  any  town  might  co-operate  through  one  company  for 
their  mutual  protection  against  delinquent  debtors. 
After  organization  was  perfected,  members  were 
solicited  and  received.  The  law  did  not  state  whether 
such  organizations  should  be  considered  corporations, 
or  mere  non-profit  associations,  or  partnerships,  but  it 
provided  for  some  of  the  characteristics  of  a  corpora- 
tion. A  charter  was  granted;  the  rights  of  the  mem- 
bers were  evidenced  by  certificates  which  were  trans- 
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ferable  by  indorsement,  and  the  organization  was  em- 
powered to  have  directors  and  officers.  The  law  was 
silent  upon  the  rights  of  the  organization  to  sue  and  be 
sued,  and  upon  the  liability  of  the  members  for  its 
obligations. 

The  Mutual  Indemnity  Exchange  became  heavily 
indebted  to  Charles  Peabody  for  office  and  hall  rent. 
WTien  payment  was  ultimately  refused,  Peabody 
brought  an  action  against  the  three  original  organi- 
zers, alleging  that  they  wer6  individually  liable.  The 
defendants  contended  that  they  were  acting  for  a  cor- 
poration and  were  not  individually  liable.  Is  this 
correct  ? 

EUUNG  COUET  CASE 

Wehrmann  vs.  Merchants'  National  Bank,  Volume 
202  United  States  Reports,  Page  295. 

A  partnership  was  formed  to  develop  certain  real 
estate.  The  shares  in  the  firm  were  represented  by  40 
transferrable  certificates,  and  under  the  partnership 
agreement,  any  holder  of  a  certificate  was  to  become 
and  be  recognized  as  a  member  of  the  firm.  The  Mer- 
chants'  National  Bank  took  nine  of  these  certificates  as 
a  security  for  a  debt,  and,  afterwards,  in  satisfaction 
of  the  debt,  became  the  owner  of  them.  In  this  suit  it 
was  sought  to  hold  the  bank  as  a  partner  for  a  debt 
contracted  by  the  partnership.  The  bank  contended 
that  it  should  not  be  held  as  a  partner,  because  it  had 
no  power  to  assume  that  relation. 

The  Court  said,  in  an  opinion  delivered  by  Mr.  Jus- 
tice Holmes:  "The  general  proposition  is  that  a 
national  bank  may  take,  by  way  of  security,  property 
in  which  it  is  not,  as  a  general  rule,  authorized  to 
invest,  and  may  become  owner  of  it  by  foreclosure  or 
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in  satisfaction  of  a  debt.  There  are  decisions  that  it 
may  acquire  stock  in  a  corporation  in  this  way,  and  so 
subject  itself  to  the  liability  imposed  by  statutes  upon 
the  stockholder  for  the  corporate  debts,  but  it  does  not 
follow,  that  because  the  interest  in  a  partnership  is 
represented  by  a  paper  certificate,  which  in  form  more 
or  less  resembles  a  certificate  of  stock  in  a  corporation, 
a  national  bank  has  power  to  own  the  partnership  cer- 
tificate to  the  same  extent  that  it  could  take  the  stock. 
In  a  certain  sense,  the  certificate  of  a  share  in  one 
represents  property  much  like  a  share  in  the  other,  but 
from  the  point  of  view  of  the  law  there  is  a  very  im- 
portant difference.  The  corporation  is  legally  distinct 
from  its  members,  and  its  debts  are  not  their  debts. 
Therefore,  when  a  paid-up  share  in  a  corporation  is 
taken,  no  liability  is  assumed,  but  simply  a  right  equal 
in  value  to  a  corresponding  share  in  the  assets  of  the 
concern  after  its  debts  are  paid.  Before  the  disso- 
lution, a  stockholder's  rights  are  wholly  limited  to  the 
right  to  receive  dividends  as  declared  by  the  directors, 
to  vote  for  the  directors,  and  to  require  on  their  part  a 
conscientious  administration  of  the  affairs  of  the  cor- 
poration. But  to  take  a  share  in  a  partnership,  means 
to  become  a  part  of  the  concern,  with  a  voice  in  its 
management  and  an  unlimited  personal  liability.  This, 
a  national  bank  has  no  authority  to  do.  The  bank  had 
no  power  to  become  a  partner  and  is  not  liable  for  the 
partnership  debts." 
Judgment  was  given  for  the  defendant,  the  bank. 

ETJLING  LAW 
Story  Case  Answer 
It  is  not  always  an  easy  matter  to  distinguish  clearly 
between  a  corporation  and  a  partnership.    But  there 
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are  certain  fundamental  differences  which  may  be 
noted,  and  which,  in  most  cases,  will  determine  the 
nature  of  an  organization.  (1)  A  corporation  is 
created  by  a  legislative  body.  Its  existence  depends 
wholly  upon  legislative  authority.  On  the  other  hand, 
a  partnership  is  a  common  law  organization,  which 
may  be  voluntarily  entered  into,  like  any  other  con- 
tract, without  the  aid  of  legislative  authority.  (2)  In 
the  second  place,  a  corporation  has  perpetual  succes- 
sion, which  means,  as  we  have  seen,  the  right  to  exist 
during  the  life  of  its  charter,  regardless  of  the  contin- 
ued existence  or  membership  of  the  original  members. 
On  the  other  hand,  a  partnership  has  no  such  perpetual 
existence.  The  death  of  a  partner  immediately  brings 
the  relation  to  an  end,  or,  as  is  said,  dissolves  it.  If  a 
partner  transfers  his  interests  in  a  firm,  the  transfer 
operates  as  a  termination  of  the  relation.  (3)  The 
corporation,  as  an  artificial  person,  is  distinct  from  its 
members.  It  holds  title  to  all  the  real  estate  corporate 
property ;  it  may  sue  or  be  sued  as  a  separate  person. 
But  a  partnership  has  no  such  separate  existence.  Suits 
must  be  brought  by  the  partners  as  individuals.  Suits 
against  them  are  maintained  in  the  same  manner.  Title 
to  real  estate  is  held  by  the  individual  members  and 
not  by  the  partnership  as  a  separate  person  or  entity. 
(4)  A  stockholder  of  a  corporation  may  freely  trans- 
fer his  interest  in  the  corporation  and  the  transfer  has 
no  effect  upon  the  continued  existence  of  the  corpora- 
tion. A  partner  may  transfer  his  interest  in  his  firm. 
But,  as  stated  above,  the  transfer  operates  as  a  disso- 
lution or  termination  of  the  partnership  relation.  (5) 
Finally,  a  stockholder  is  not  liable  for  the  debts  of  the 
corporation.    He  is  only  compelled  to  pay  into  the  cor- 
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porate  treasury  the  amount  due  upon  the  shares  of 
stock  which  he  owns.  On  the  other  hand,  a  partner  is 
individually  liable  for  all  the  debts  of  his  firm,  regard- 
less of  the  amount  he  has  contributed  or  promised  to 
contribute. 

Because  the  Mutual  Indemnity  Exchange  acted 
under  a  charter,  and  because  it  acted  primarily  by 
virtue  of  state  authority  and  not  from  contract  between 
individuals,  it  is  believed  the  Court  wiU  imply  the 
other  corporate  characteristics  and  decide  in  favor  of 
the  defendants. 


B.    Distinction  Between  Corporation  and  Joint-Stock 
Company 

STOET  CASE 

Pursuant  to  a  contract  existing  between  Alden 
Anderson,  Marion  Sansom,  and  Felix  Tennison,  a 
Saving  and  Trust  Bank  was  formed  called  the  Dallas 
Joint  Stock  Bank.  The  contract  was  filed  with  the 
recorder  of  the  county  in  which  the  principal  office  was 
located.  The  statute  of  the  state  permitted  the  parties 
to  provide  by  contract  for  stock  certificates,  evidencing 
the  interests  of  the  members,  and  that  these  certificates 
were  transferable,  without  affecting  the  existence  of 
the  company.  The  law  also  enabled  the  parties  to 
agree  upon  a  company  name,  elect  directors  and  offi- 
cers, and  provided  that  the  contract  should  authorize 
and  designate  one  officer  to  sue  and  be  sued  for  the 
organization.  The  statute  did  not  cover  the  point  of 
individual  liability  of  the  members  for  the  obligations 
of  the  company. 

The  Dallas  Joint  Stock  Bank  did  not  prosper  and 
finally  became  financially  embarrassed.    The  question 
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of  personal  liability  of  the  members  then  became  of 
vital  importance.  How  should  the  point  be  deter- 
mined! 

RULING  COURT  CASE 

People  vs.  Coleman,  Volmne  133  New  York  Reports 
Page  279;  Volume  16  Lawyers'  Reports  Annotated, 
Page  183. 

New  York  had  a  statute,  enacting  that  "all  monied 
or  stock  corporations  deriving  an  income  or  profit  from 
their  capital,  or  otherwise,  shall  be  liable  to  taxation 
on  their  capital  in  the  manner  hereinafter  prescribed." 
Coleman,  the  commissioner  of  taxes  of  the  State  of 
New  York,  assessed  under  this  statute  the  capital 
stock  of  the  National  Express  Company,  and  this  pro- 
ceeding was  brought  by  the  express  company  to 
review  that  action.  The  express  company  was  an  asso- 
ciation of  the  kind  known  as  joint  stock  companies,  and 
the  question  in  this  case  was  whether  such  an  associa- 
tion w^as  a  corporation  within  the  taxing  statute.  The 
defendant,  Coleman,  claimed  that  it  had  been  made 
practically  a  corporation  by  the  statutes  of  New  York, 
which  recognized  a  joint  stock  company,  allowing  it  to 
sue  and  be  sued  in  the  name  of  the  president  or  treas- 
urer, instead  of  in  the  name  of  all  of  its  members,  as 
had  been  formerly  held  necessary  by  the  Courts. 

Mr.  Justice  Finch,  delivering  the  opinion  of  the 
Court,  said:  **The  company  was  formed  as  a  joint 
stock  company  by  a  written  agreement  of  eight  individ- 
uals with  each  other,  the  whole  force  and  effect  of 
which,  in  creating  the  organization,  rested  upon  the 
common  law  rights  of  the  individuals  and  their  power 
to  contract  vnih.  each  other.  The  relation  they  as- 
sumed was  wholly  the  product  of  their  mutual  agree- 
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ment  and  depended  in  no  respect  upon  the  grant  of 
authority  of  the  state.  It  was  entered  into  under  no 
statutory  license  or  permission,  and  not  under  any 
franchise  from  the  sovereign,  but  was  founded  wholly 
upon  the  individual  rights  of  the  associates  to  join 
their  capital  in  a  common  enterprise  similar  to  a 
partnership.  It  is  true,  that  many  corporate  attri- 
butes have  by  legislative  enactment  been  bestowed 
upon  joint  stock  associations,  and  yet  an  original  and 
inherent  difference  remains.  It  is  that  the  creation  of 
the  corporation  merges  in  the  artificial  body  and 
dro^\^lS  in  it  the  individual  rights  and  liabilities  of  the 
members,  while  the  organization  of  a  joint  stock  com- 
pany leaves  the  individual  rights  and  liabilities  unim- 
paired and  in  full  force.  It  is  an  essential  and  inherent 
characteristic  of  a  corporation  that  it  alone  is  primar- 
ily liable  for  its  debts.  Exactly  the  opposite  is  true  of 
joint  stock  companies.  Between  themselves,  the  mem- 
bers have  agreed  to  apportion  losses  and  gains  of  the 
business,  but  the  debts  of  the  association  are  still  the 
debts  of  each  member.  Permission  to  sue  the  presi- 
dent or  treasurer  is  only  a  convenient  mode  of  enforc- 
ing the  liability  which  all  the  individuals  have  in  com- 
mon. The  debt  of  the  corporation  is  its  debt,  and  not 
that  of  its  members, — the  debt  of  the  joint  stock  com- 
pany is  the  debt  of  the  associates,  however  enforced. 
The  creation  of  the  corporation  means  the  birth  of  a 
new  person  in  the  eyes  of  the  law.  The  creation  of  the 
stock  company  leaves  unchanged  the  liabilities  of  the 
members.  The  one  derives  its  existence  from  the  sov- 
ereignty of  the  state,  the  other  from  the  contract  of  the 
individuals.    The  two  are  alike,  but  not  the  same.'' 
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Since  the  statute  attempted  to  tax  only  corporations, 
it  was  held  that  the  National  Express  Company  could 
not  lawfully  be  assessed. 

Judgment  was  given  for  the  plaintiff. 

EXILING  LAW 
Story  Case  Answer 

A  joint  stock  company  is  a  partnership  from  which 
the  law  has  taken  certain  characteristics  of  a  partner- 
ship and  has  given  certain  attributes  of  a  corporation. 
A  joint  stock  company  resembles  a  corporation,  in  that 
the  interest  of  the  company  is  divided  into  stock  held 
by  members.  This  stock  may  be  transferred  freely  by 
members,  without  affecting  the  continued  existence  of 
the  company.  In  this  respect,  it  has  perpetual  succes- 
sion like  a  corporation.  Both  a  corporation  and  a 
joint  stock  company  act  through  a  board  of  directors 
or  managers.  A  corporation,  however,  always  sues,  or 
is  sued  as  a  separate  person.  Whereas  a  joint  stock 
company,  sues  or  is  sued  iu  the  names  of  some  desig- 
nated officer. 

The  Story  Case  contains  an  excellent  illustration  of 
a  joint  stock  company;  the  organization  came  into 
existence  by  the  contract  of  the  parties,  and  not  by 
charter  from  the  state,  and  it  had  no  power  to  sue  or 
be  sued  in  its  own  name.  The  organization  is  a  part- 
nership and  the  individuals  are  personally  liable  for 
its  obligations. 


C.     Distinction  Between  Private,  Public,  and  Public 
Service  Corporations 
STORY  CASE 

Under  the  statutes  of  Kentucky,  every  private  cor- 
poration was  required  to  pay  an  annual  tax  on  its  capi- 
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tal  stock.  The  tax  collector  demanded  the  tax  from 
the  Louisville  Waterworks  Company.  This  was  a 
corporation,  formed,  mider  the  general  law  of  the 
state,  for  the  purpose  of  supplying  water  to  the  city, 
and  its  stock  was  entirely  owned  by  the  city.  There 
had  been  no  private  subscriptions,  but  the  money  had 
been  wholly  supplied  from  the  city  treasury,  and  the 
corporate  organization  had  been  used  merely  for  con- 
venience and  to  keep  the  enterprise  separate  from  the 
general  finances  of  the  city.  The  city  claimed  that  this 
was  a  public  company  created  for  public  good,  since 
there  were  no  private  persons  interested,  and  that  it 
was,  therefore,  not  subject  to  the  tax  on  private 
corporations. 

Should  the  company  be  required  to  pay  the  tax! 

EUUNQ  COTTET  CASE 

Mannington  vs.  Hocking  Valley  Railway  Co.,  Vol- 
ume 183  Federal  Reporter,  Page  133. 

In  a  suit  in  equity,  based  upon  the  Sherman  Anti- 
trust Act,  the  power  of  the  defendant  railroad  corpor- 
ation to  buy  stock  in  another  railroad  was  denied  by 
the  plaintiff.  The  defendant  relied  upon  an  Ohio  sta- 
tute, which  provided :  '*  A  private  corporation  may  pur- 
chase, or  otherwise  acquire,  and  hold,  shares  of  stock 
in  other  kindred  but  not  competing  corporations,  etc.'* 
Mannington,  the  plaintiff,  contended  that  this  statute 
did  not  apply  because  the  railroad  was  not  a  private 
corporation. 

In  the  opinion.  Judge  Sater  said:  "The  contention 
can  not  successfully  rest  upon  the  ground  that  a  rail- 
road corporation  is  not  a  private  corporation.  Rail- 
road companies  are  private  corporations,  in  spite  of 
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the  fact  that  they  are  charged  with  duties  of  a  public 
nature  which  distinguish  them  from  the  purely  and 
strictly  private  corporation  and  subjects  them  to  a 
large  degree  of  public  regulation.  They  are  in  no 
sense,  however,  public  corporations,  such  as  cities, 
townships,  counties,  and  other  like  governmental  sub- 
divisions, to  which  that  term  is  applied.  Their  founda- 
tion is  private.  They  are  organized  for  gain,  and  their 
strictly  private  rights  are  as  much  beyond  legislative 
control  as  are  the  rights  of  the  purely  private  corpora- 
tion." Therefore,  since  the  railroad  corporation  is  a 
private  corporation,  the  contention  of  Mannington 
cannot  stand. 

ETJLINa  LAW 
Story  Case  Answer 

The  term  "private  corporation'*  applies  to  every 
body  corporate  which  is  formed  for  the  purpose  of  con- 
ducting an  enterprise  for  the  benefit  of  its  stock- 
holders. It  is  not  necessarily  formed  for  profit,  but 
may  be  a  benefit  association,  or  a  religious  or  charit- 
able corporation  which  makes  no  direct  return.  But 
to  be  a  public  corporation,  it  must  have  been  formed 
for  the  sole  purpose  of  assuming  part  of  the  functions 
of  government.  Municipalities  are  the  commonest 
forms  of  public  corporations,  and  very  often  counties, 
school  boards,  highway  commissioners,  or  other  local 
governing  bodies  are  made  public  corporations.  Any 
branch  of  the  government  which  is  made  a  distinct 
legal  entity  is  a  public  corporation.  But  in  cases  where 
the  government  conducts  under  corporate  form  an  en- 
terprise which  is  not  essentially  governing  but  rather 
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a  public  service  or  public  business,  the  corporation  is 
not  called  a  public  corporation  merely  because  the  gov- 
ernment owns  it.  If  it  is  formed  under  the  statutes 
providing  for  private  corporations  or  if  it  is  a  stock 
company  with  an  identity  apart  from  its  shareholders, 
it  is  still  a  private  corporation.  Any  private  corpor- 
ation, whether  owned  by  the  government  or  by  private 
individuals,  which  embarks  in  a  business  which  has  be- 
come known  in  law  as  a  public  service,  becomes  a  pub- 
lic service  corporation.  Railroads,  express  companies, 
telegraphs,  telephones,  gas  works  and  water  works, 
electric  light  plants,  street  railways,  hotels  or  inns, 
public  grain  warehouses,  wharfage  and  lighterage  com- 
panies, water  carriers  and  boat  lines,  and  to  a  limited 
degree,  theaters  and  amusement  parks,  are  examples 
of  public  service  businesses.  The  tests  are,  in  general, 
their  relation  to  public  health,  their  importance  or  ne- 
cessity to  public  welfare,  a  general  offer  to  the  whole 
public  to  serve  all  who  come,  and  a  public  character 
acquired  historically.  Public  service  companies  are 
practically  always  private  corporations. 

Both  in  the  Story  Case  and  in  the  Ruling  Court  Case, 
the  corporations  were  engaged  in  public  service.  They 
could  be  controlled  in  the  interests  of  the  public  and 
compelled  to  treat  it  fairly.  But  they  were  still  pri- 
vate corporations,  the  railroad,  because  it  was  organ- 
ized for  the  profit  of  its  stockholders,  the  waterworks, 
because  it  was  formed  under  che  private  corporation 
law  and  was  a  distinct  enterprise  acting  for  the  gov- 
ernment, but  not  part  of  the  government.  Therefore, 
the  waterworks  w^as  taxable  as  a  private  corporation, 
and  should  pay  the  tax. 
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6.     Corporation  as  a  Person 
STOEY  CASE 

Andrew  Lawrence  and  four  other  men  organized  a 
corporation  in  an  eastern  state,  called  The  United  Li- 
quor Stores,  Inc.  Through  this  corporation,  these  men 
conducted  a  number  of  liquor  vending  establishments. 
The  United  Liquor  Stores,  Inc.,  planned  to  establish 
a  store  in  one  of  the  western  states  where  the  Secre- 
tary of  State  refused  to  issue  it  a  license,  on  the  ground 
that  the  state  statute  required  "that  no  license  shall 
be  granted  to  any  person  to  sell  spirits  or  other  intoxi- 
cating liquors  unless  he  shall  have  been  a  natural  born 
citizen  of  the  United  States  or  naturalized  three  years 
prior  to  making  application  for  license."  The  statute 
was  silent  on  the  point  of  a  corporation's  selling  li- 
quors, but  the  Secretary  of  State  maintained  that  cor- 
porations were  excluded,  by  implication,  from  having 
this  right.  This  was  his  defense  when  an  action  in 
mandamus  was  brought  against  him  to  compel  him  to 
issue  a  license.  The  United  Liquor  Stores  (Inc.)  con- 
tended, that  it  was  an  accredited  person  created  by  the 
law  and,  since  the  right  to  own  a  license  was  not  ex- 
pressly forbidden,  this  franchise  should  be  given. 
Which  contention  is  correct  ? 

Willmott  vs.  London  Road  Car  Co.  Ltd.,  English 
Law  Reports,  Chancery  Division,  1910,  Volume  2,  Page 
525. 

Willmott  owned  a  livery  stable  which  he  leased  to  a 
man  named  Porter.  Porter  agreed  not  to  sub-let  or 
to  allow  any  part  of  the  premises  to  go  into  the  pos- 
session of  another  without  the  consent  of  Willmott,  but 
Willmott  agreed  not  to  withhold  his  consent  whenever 
Porter  wished  to  turn  the  lease  over  to  any  ' '  respect- 
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able  or  responsible  person".  Porter  applied  for  Will- 
mott's  consent  to  an  assignment  of  the  lease  to  the  de- 
fendant, which  was  a  corporation  that  had  an  omnibus 
line  in  London.  Wilmott  refused  to  consent,  and  Por- 
ter completed  the  assignment  without  his  permission. 
Willmott  sued  the  company,  to  have  it  dispossessed 
and  its  lease  held  void,  but  the  company  contended  that 
the  assignment  was  good  without  the  consent,  because 
Willmott  had  agreed  in  advance  not  to  object  to  a  *' re- 
spectable or  responsible  person."  The  plaintiff 
claimed  that  a  corporation  was  not  capable  of  being  a 
person,  particularly  not  a  **  respectable  or  responsible 
person." 

The  opinion  of  the  Court  was  delivered  by  Mr.  Coz- 
ens-Hardy,  Master  of  the  Rolls.  It  was  pointed  out 
that  in  very  many  legal  writings,  the  word  "person" 
had  been  defined  to  include  two  classes,  natural  per- 
sons and  artificial  persons,  meaning  men  and  corpor- 
ations. In  statutes  applying  to  ''persons"  the  word 
had  always  been  held  to  include  corporations.  There- 
fore, whenever  it  required  a  legal  definition,  even  in 
an  ordinary  writing  like  a  lease,  the  word  "person" 
should  be  held  to  include  a  corporation.  However,  if 
there  were  clear  evidence  in  the  passage  which  showed 
an  intention  to  limit  the  meaning  to  natural  persons, 
a  corporation  could  rightly  be  said  to  be  excluded. 
The  court  considered  whether  the  words  "respectable 
or  responsible ' '  here  indicated  such  an  intention.  The 
corporation  could  easily  be  responsible,  in  the  sense 
that  it  was  financially  sound  and  could  meet  its  obliga- 
tions, but  "respectable"  carries  some  implications  of 
a  human  personality,  a  capacity  for  moral  or  immoral 
conduct.    But  even  that  word  is  in  ordinary  language 
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applied  to  a  corporation;  we  speak  of  a  respectable 
bank,  or  a  respectable  insurance  company,  referring  to 
the  mode  in  which  the  company  conducts  its  business. 
Corporations  have  even  been  allowed  to  protect  their 
reputations  for  good  character  and  respectability  by 
actions  for  slander  and  libel.  It  was  therefore  held 
that  the  words  "respectable  or  responsible  person '' 
did  not  necessarily  refer  to  a  human  person,  but  that 
a  corporation  could  be  included.  The  London  Road 
Car  Company,  Limited,  was  a  respectable  and  respon- 
sible person,  and  Willmott  was  bound  to  consent  to  the 
transfer  of  the  lease  to  it.  He,  therefore,  could  not  suc- 
ceed in  this  action  to  dispossess  tne  company. 

Judgment  was  given  for  the  defendant.  The  London 
Road  Car  Company. 

EULINa  LAW 
Story  Case  Answer 

For  most  purposes  a  corporation  is  regarded  as  a 
person;  not  as  one  having  all  the  characteristics  of  a 
natural  person ;  but,  in  legal  contemplation  as  an  arti- 
ficial being,  having  such  characteristics  and  attributes 
of  a  person  as  the  law  confers  upon  it.  So  far  as  it  has 
such  characteristics  and  attributes,  it  is  to  be  treated 
as  a  person.  Where  statutes  are  passed  creating 
rights  or  duties  in  respect  to  persons, '  *  a  corporation 
may  enjoy  those  rights  or  perform  those  duties  as  a 
person  within  the  meaning  of  such  statutes,  unless  the 
intention  clearly  appears  otherwise.''  In  the  Story 
Case,  it  seems  evident  that  the  legislature,  in  creating 
the  statute  in  point,  by  implication,  excluded  corpora- 
tions. The  contention  of  the  Secretary  of  State  was 
correct. 
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7.     Corporation  as  a  Citizen 
STORY  CASE 

The  National  Indemnity  Exchange  was  a  corpor- 
ation, organized  under  Delaware  laws  by  citizens  of 
Illinois  to  do  a  general  insurance  business.  During 
the  course  of  its  business,  the  corporation  acquired  an 
office  building  and  other  valuable  property  in  Chicago. 
In  December,  1914,  the  State  Legislature  of  Illinois 
passed  a  law  to  compel  all  foreign  insurance  companies 
to  pay  a  two  per  cent  increase  property  tax  over  that 
imposed  upon  local  corporations.  The  organizors  of 
The  National  Indemnity  Exchange  maintained  that 
this  increase  could  not  be  collected  against  its  com- 
pany (1)  because  the  members  were  all  citizens  of  Illi- 
nois and  (2)  ev^en  though  the  corporation  were  a  cit- 
izen of  another  state,  the  tax  would  be  unconstitutional, 
because  the  national  constitution  forbids  one  state 
from  levying  any  burdens  upon  citizens  of  another 
state  not  levied  upon  its  own  citizens.  The  state  au- 
thorities maintained  (1)  that  it  is  immaterial  where 
the  members  of  the  corporation  reside,  since  the  cor- 
poration is  a  citizen  of  the  state  in  which  it  receives  its 
charter,  (2)  that  the  state  has  the  right  to  exclude 
foreign  corporations  entirely  if  it  choose  and,  there- 
fore, can  place  any  regulations  or  unequal  burdens 
upon  them. 

Virginia  vs.  Paul,  Volume  8  Wallace's  Reports, 
Page  168.    {United  States  Supreme  Court.) 

Samuel  Paul  was  appointed  by  several  insurance 
companies,  incorporated  in  New  York,  to  act  as  their 
agent  in  the  State  of  Virginia.  He  applied  for  a  li- 
cense from  the  treasurer  of  that  state,  but  refused  to 
deposit  bonds  as  required  by  the  state  statute.    Not- 
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withstanding  the  refusal  to  grant  him  a  license,  he  pro- 
ceeded to  transact  business  in  the  state.  For  this,  he 
was  indicted  and  fined.  He  appealed  to  the  Supreme 
Court  of  the  United  States,  on  the  ground  that  the 
statute  which  he  had  violated  was  contrary  to  the  Con- 
stitution of  the  United  States  and  was  void.  The  con- 
tention consisted  in  the  fact  that  the  requirements  im- 
posed upon  foreign  corporations  were  in  violation  of 
the  provision  that  * '  Citizens  of  each  state  shall  be  en- 
titled to  all  the  privileges  and  immunities  of  citizens 
in  the  several  states. ' ' 

In  an  opinion  delivered  by  Mr.  Justice  Field,  the 
Court  said :  ' '  The  answer  which  readily  occurs  to  this 
objection  consists  in  the  fact  that  corporations  are  not 
citizens,  within  the  meaning  of  this  clause.  It  is  true 
that  it  has  been  held,  for  the  purpose  of  maintaining 
the  jurisdiction  of  federal  courts  over  actions  by  or 
against  corporations,  enforcing  contracts  or  rights  of 
property,  that  the  corporation  will  be  considered  by 
the  Court  as  a  citizen  of  the  state  in  which  it  is  incor- 
porated, within  that  clause  of  the  Constitution  extend- 
ing the  judicial  power  of  the  United  States  to  con- 
troversies between  citizens  of  different  states.  But 
that  rule  goes  no  farther  than  the  cases  in  which  it 
was  laid  down  and  the  purposes  for  which  it  was 
adopted.  That  clause  of  the  Constitution  in  point 
deals  with  a  very  different  subject  matter  from  the  one 
in  question.  It  was  undoubtedly  the  object  of  that 
clause  to  relieve  citizens  of  one  state  from  the  dis- 
abilities of  alienage  in  other  states,  to  insure  them  the 
same  freedom  possessed  by  the  citizens  of  those  states 
in  the  acquisition  and  enjoyment  of  property  and  in 
the  pursuit  of  happiness. 
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''The  term  'Citizen,'  as  here  used,  applies  only  to 
natural  persons,  and  does  not  apply  to  artificial  per- 
sons created  by  the  legislature  and  possessing  only 
the  attributes  which  the  legislature  has  prescribed. 
If  the  right  here  asserted  should  be  recognized,  the 
states  could  not  repel  intruding  corporations,  except 
on  the  condition  of  refusing  incorporation  to  their  own 
citizens.  Yet,  it  is  of  the  highest  importance  that  each 
state  should  be  able  to  limit  and  control  the  corpor- 
ations doing  business  within  it.*' 

It  was  therefore  held  that  the  action  by  the  state 
was  not  unconstitutional.  A  corporation  is  not  a  cit- 
izen, and  when  it  leaves  its  own  state,  cannot  claim  a 
right  to  all  the  privileges  and  immunities  allowed  or 
granted  by  the  other  states  to  their  own  citizens. 

The  conviction  of  Paul  was  affirmed. 

RUIilNa  LAW 
Story  Case  Answer 

In  determining  the  domicile  or  residence  of  a  cor- 
poration, it  is  now  the  law  in  all  the  states  that  the 
organization  is  a  citizen  of  the  state  in  which  it  has 
received  its  charter.  The  residence  or  domicile  of  the 
incorporators  is  of  no  importance  in  determining  this 
point. 

The  Federal  Constitution  provides  that ' '  Citizens  of 
each  state  shall  be  entitled  to  all  the  privileges  and  im- 
munities of  citizens  in  the  several  states."  It  is  well 
settled  in  this  connection  that  a  foreign  corporation  is 
not  a  citizen,  if  the  state  does  not  choose  to  recognize 
it.  That  is,  with  reference  to  question  of  jurisdiction 
and  recognition  of  corporations,  the  states  of  the 
Union  are  foreign  to  each  other.  A  corporation  may 
have  the  power  granted  to  do  business  anywhere,  but 
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its  right  to  do  business  in  any  other  state  than  the  one 
creating  it  depends  upon  the  consent  of  the  state  where 
it  seeks  to  conduct  its  affairs. 

After  a  state  has  once  permitted  a  foreign  corpor- 
ation to  enter  and  to  do  business,  it  must  be  recog- 
nized as  a  citizen  with  reference  to  rights  acquired. 
If,  for  instance,  the  corporation  has  acquired  prop- 
erty, the  state  cannot  enforce  unreasonable  taxes;  it 
cannot  in  this  regard  discriminate  between  its  own  and 
foreign  corporations.  The  foreign  corporation  must 
be  recognized  as  a  citizen  under  the  Federal  Consti- 
tution. The  second  answer  of  the  National  Indemnity 
Exchange  is  therefore  correct,  and  the  tax  law  in  ques- 
tion is  unconstitutional. 


8.     Corporate  Seal 
STOEY  CASE 

The  American  State  Bank  was  incorporated  for  the 
purpose  of  conducting  a  banking  business  in  the  city 
of  Louisville,  Kentucky.  It  leased  a  building  from  Mr. 
G.  J.  Hoffman  in  which  the  banking  institution  was 
to  be  established.  The  following  contract  was  signed 
and  delivered  to  Mr.  Hoffman  by  the  officers  of  the 
banking  corporation : 

**The  American  State  Bank,  by  its  officers  and 
agents,  agrees  to  pay  to  Mr.  G.  J.  Hoffman,  his  heirs 
or  administrators,  the  sum  of  $150  per  month  as  rental 
for  the  building  and  premises,  in  which  the  American 
State  Bank  is  to  conduct  its  business,  for  a  period  of 
two  years. 

American  State  Bank, 
By,  H.  G.  Walling,  President.** 
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A  few  days  after  the  foregoing  agreement  was 
signed  and  delivered,  the  officers  of  the  bank  found  a 
better  location  than  the  one  in  question.  They,  there- 
fore, refused  to  take  the  building  from  Mr.  Hoffman. 
Mr.  Hoffman  then  brought  this  action  against  the  bank 
for  damages.  The  officers  of  the  bank  contended  that 
no  action  could  be  brought  upon  the  foregoing  con- 
tract, because  it  was  not  executed  under  seal.  Under 
the  foregoing  circumstances,  what  should  be  the 
decision  of  the  Court? 

EUUNG  COURT  CASE 

Quackenhos  vs.  Glohe  S  Rutgers  Fire  Ins.  Co.,  Vol- 
ume 177  New  York  Reports,  Page  71. 

This  action  was  brought  upon  a  written  contract, 
which  had  been  signed  by  the  president  and  secretary 
of  the  company,  and  sealed  with  the  corporate  seal. 
Upon  some  proof  of  irregularity  in  its  execution,  the 
company  asked  the  Court  to  refuse  to  admit  this  con- 
tract as  evidence  in  the  case. 

The  Court  said,  in  an  opinion  by  Mr.  Justice  Mar- 
tin:  *'It  is  an  ancient  and  well  established  rule  of  law, 
that  where  the  seal  of  a  corporation  is  affixed  to  a 
contract  or  written  instrument,  to  which  such  corpor- 
ation is  a  party,  and  it  is  signed  by  the  president  and 
secretary  or  other  proper  officers,  it  will  be  presumed 
that  the  officers  did  not  exceed  their  powers,  as  the 
seal  is  prima  facie  proof  that  it  was  attached  by  proper 
authority,  and  it  lies  with  the  party  objecting  to  its 
execution,  to  show  that  it  was  affixed  surreptitiously  or 
improperly.*' 

Judgment  was  given  for  the  plaintiff. 
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EXJUNG  LAW 
Story  Case  Answer 

Formerly,  it  was  thought  that  a  corporation  conld 
do  no  corporate  business,  except  that  it  be  under  seaL 
It  was  thought  that  all  its  contracts  were  invalid  un- 
less sealed  with  the  corporate  seal.  This  notion,  how- 
ever, no  longer  prevails.  A  corporation  is  not  com- 
pelled to  use  a  seal  where  a  natural  person  need  not 
use  one.  Conversely,  a  corporation  must  use  a  seal 
in  all  cases  where  a  natural  person  would  be  required 
to  use  a  seal.  In  the  Story  Case,  the  contract  is  bind- 
ing upon  the  corporation,  even  though  not  under  seal. 
Accordingly,  judgment  would  be  given  for  G.  J. 
Hoffman. 


II.    CREATION  OF  A  CORPORATION 

1.    The  Grant  o£  the  Franchise 

A.     Power  of  Congress  to  Create  Corporations 

STOBY  CASE 

The  United  States  Government  created  a  corpor- 
ation for  the  purpose  of  building  and  maintaining  the 
Panama  Canal.  This  was  a  corporation  created  by  Act 
of  Congress.  When  The  National  Portland  Cement 
Company  received  an  order  from  the  Panama  corpor- 
ation for  a  shipment  of  cement  it  sought  advice  from 
its  counsel  regarding  the  feasibility  of  taking  the  or- 
der. The  attorneys  investigated  the  question  of  val- 
idity of  the  corporation.  In  discussion  it  was  urged 
that  Congress  had  no  power  to  create  this  corporation 
since  it  could  exercise  only  the  express  powers  given 
to  it  by  the  Constitution  and  the  Constitution  makes  no 
statement   giving   authority   to    Congress   to   create 
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corporations  to  dig  canals.    How  should  counsel  advise 
their  client,  The  National  Cement  Company? 

EUUNG  COURT  CASE 

McCulloch  vs.  Maryland,  Volume  4  Wheaton's  Re- 
ports, Page  316.    {United  States  Supreme  Court.) 

The  Second  Bank  of  the  United  States  was  given  a 
charter  by  act  of  Congress  in  1816.  One  of  its  branches 
was  located  in  Baltimore,  Maryland,  and  Mr.  McCul- 
loch was  its  cashier.  The  State  of  Maryland  passed  a 
"stamp  tax  law,''  taxing  all  bank  notes.  The  branch 
of  the  bank  of  the  United  States  refused  to  pay  the 
tax  and  the  state  proceeded  against  the  Cashier  to  en- 
force the  collection.  He  brought  this  suit  in  the  United 
States  Courts,  to  prevent  the  state  of  Maryland  from 
collecting  the  tax  from  him.  The  state  denied  that  the 
bank  was  entitled  to  any  protection  from  the  United 
States,  because  its  charter  of  incorporation  was  wholly 
void  for  the  want  of  power  in  Congress  to  pass  a  law 
of  incorporation. 

Mr.  Chief  Justice  Marshall  delivered  the  opinion  of 
the  Court :  ' '  The  theory  of  our  national  union  is  that 
the  source  of  power  is  the  separate  states,  and  that  the 
national  government  has  only  those  powers  which  the 
states  have  conferred  upon  it  by  the  Constitution. 
Any  branch  of  the  national  government  can  rightfully 
and  lawfully  act  only  in  so  far  as  the  constitution  gives 
it  power,  and  Congress  is  given  no  power,  in  direct 
words,  to  create  corporations.  But  the  power  need  not 
be  conferred  by  words  that  minutely  describe  every 
phase  of  it.  The  very  nature  of  a  constitution  which 
must  apply  over  a  long  period  of  time  and  to  an  infinite 
number  of  particular  cases,  requires  that  it  be  general 
in  its  terms.    It  is  required  only  that  the  great  out- 
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lines  be  marked,  that  its  main  objects  be  designated, 
and  the  minor  ingredients  may  then  be  deduced  from 
the  nature  of  the  whole.  Since  the  national  govern- 
ment is  expressly  given  the  power  to  collect  taxes  and 
to  borrow  money,  and  will  necessarily  have  large  finan- 
cial plans  to  carry  out  it  is  included  in  those  powers 
that  it  may  take  the  incidental  steps  necessary  to  per- 
form them.  One  of  the  usual  and  necessary  methods  of 
handling  large  sums  of  money  and  credits  is  through 
a  bank.  Therefore,  Congress  has  power  to  establish  a 
bank  for  the  purpose.  The  ordinary  and  natural 
method  of  establishing  a  bank  is  to  incorporate  it. 
Thus  Congress  has  power  to  charter  a  bank.  The 
power  to  incorporate  is  traditionally  the  incident  of 
the  power  to  govern ;  Congress  is  not  sovereign  in  all 
respects,  but  in  those  things  which  are  by  the  consti- 
tution delegated  to  it,  it  is  sovereign  and  may  exercise 
its  sovereignty  by  means  of  corporations.  Its  power 
to  create  corporations  is  not  general,  but  is  limited  to 
the  main  powers.  Wherever  one  of  those  is  the  prim- 
ary object,  and  the  creation  of  a  corporation  is  an  ap- 
propriate means  or  a  necessary  incident,  then  the  cor- 
poration may  lawfully  be  created." 

Because  of  the  supremacy  of  the  laws  of  the  United 
States  over  the  laws  of  any  state,  a  statute  law  cannot 
be  enforced  where  it  is  in  conflict  with  a  United  States 
law.  It  was  held  in  this  case,  that  the  Maryland  taxing 
statute  gave  the  state  a  dominion  over  the  bank  which 
needed  only  to  be  increased  in  degree  to  destroy  it. 
Such  a  control  was  held  to  be  inconsistent  with  and  in 
conflict  with  the  purposes  of  the  charter,  and,  there- 
fore, against  the  laws  of  the  United  States,  since  the 
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charter  had  been  found  to  be  a  constitutional  law.    The 
state  of  Maryland  was  not  allowed  to  collect  the  tax. 
Judgment  was  given  for  the  plaintiff. 

RULING  LAW 
Story  Case  Answer 

There  is  no  article  in  the  constitution  which  gives 
Congress  express  power  to  create  a  corporation.  For 
this  reason  in  the  early  days  of  government,  it  was 
earnestly  contended  by  many  that  Congress  could,  un- 
der no  circumstances,  create  any  corporation,  but  this 
contention  was  forever  closed  by  Chief  Justice  Mar- 
shall, in  the  celebrated  case  of  McCulloch  vs.  Mary- 
land. He  admitted  that  Congress  was  given  no  ex- 
press power  to  create  or  charter  a  corporation;  but 
there  were  many  express  powers  which  could  not  ade- 
quately be  carried  out  by  the  Federal  Government  un- 
less certain  necessary  powers  were  implied.  In  this 
manner,  he  laid  down  the  great  principle  that  Con- 
gress has  the  implied  power  to  create  a  corporation  in 
case  a  corporation  is  reasonably  necessary  in  assisting 
Congress  to  carry  out  its  express  powers. 

It  can  in  other  words,  create  a  corporation  as  a 
means,  although  not  as  an  end.  Thus,  in  controlling 
interstate  commerce  the  creation  of  corporations  may 
become  necessary  and  would  not  be  questioned  today. 
In  maintaining  the  efficiency  of  the  army  and  the  navy 
Congress  may  create  corporations.  A  notable  example 
of  its  exercise  of  this  power  is  the  creation  of  a  cor- 
poration for  the  construction  of  the  Panama  Canal. 
As  the  powers  of  the  National  Government  become 
more  centralized  under  our  present  economical  and 
social  tendencies,  it  is  most  probable  that  the  number, 
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variety,  and  importance  of  national  corporations  will 
correspondingly  increase. 

The  report  of  counsel  on  the  Story  Case  was  fav- 
orable, assuring  the  National  Cement  company  that 
the  Panama  Corporation  was  a  valid  organization. 


B.    Incorporation  by  Special  Charter  From  a  State 
STOET  CASE 

In  1870,  the  state  of  Illinois  adopted  the  following 
article  as  a  part  of  its  constitution :  "No  corporation 
shall  be  created  by  special  law  or  its  charter  extended, 
changed  or  amended,  except  those  for  charitable,  edu- 
cational, penal  or  reformatory  purposes ;  but  the  Gen- 
eral Assembly  shaU  provide  by  General  Laws  for  the 
organization  of  all  corporation  hereafter  to  be 
created. ' '  The  adoption  of  this  provision  was  followed 
by  a  general  incorporation  act  by  the  legislature. 

Before  this  provision  became  effective,  the  state  lege 
islature  granted  a  charter  to  Meredith  Montague  and 
two  other  men  to  conduct  a  trade  school  and  publish- 
ing business.  The  first  meeting  of  the  corporation  un- 
der this  charter  was  not  held  until  after  the  new  con- 
stitutional provision  became  effective.  Subsequently, 
it  was  contended  that  the  corporation  was  unconstitu- 
tional, since  the  law  under  which  it  was  organized  was 
repealed  prior  to  the  acceptance  of  the  charter.  Mon- 
tague and  his  associates  maintained  that  (1)  the  char- 
ter was  granted  prior  to  the  enactment  of  the  new  con- 
stitutional provision  and  (2)  that  their  organization 
was  one  created  for  educational  purposes.  Are  they 
correct ! 
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BUUNG  COURT  CASE 

State  vs.  Dawson,  Volume  16  Indiana  Reports,  Page 
40. 

In  the  year  1849,  the  Legislature  of  Indiana  passed 
an  act  which  gave  to  Dawson  and  other  persons,  the 
privilege  of  running  a  railroad  from  Fort  Wayne  to 
Jeffersonville  and  a  charter  for  a  corporation  to  be 
called  the  'Tort  "Wayne  and  Southern  Railroad."  In 
1851,  on  the  first  of  November,  a  new  Constitution  for 
the  State  of  Indiana  went  into  effect,  one  provision 
of  which  was:  ''Corporations  shall  not  be  created  by 
special  act,  but  may  be  formed  under  general  laws." 
Seven  months  later,  on  June  2,  1852,  the  persons 
named  as  the  incorporators  of  the  "Fort  Wayne  and 
Southern  Railroad"  held  their  first  meeting,  elected 
officers  and  proceeded  to  transact  business.  This  was 
the  first  time  they  had  in  any  way  acted  upon  the  power 
to  incorporate  which  the  law  had  given  them. 

Shortly  thereafter,  the  state  brought  this  suit 
against  the  members,  as  individuals,  charging  that 
they  were  pretending  to  be  a  corporation  when  they 
were  without  authority  from  the  state.  It  asserted 
that  this  was  a  corporation  created  by  special  act, 
within  the  class  prohibited  by  the  new  constitution,  and 
that  this  corporation  did  not  come  into  existence  until 
after  the  new  constitution  was  in  effect,  namely,  not 
until  the  meeting  of  June  2,  1852.  Therefore,  con- 
tended the  state,  the  attempted  organization  was  con- 
trary to  the  constitution,  and,  being  unlawful,  could 
have  no  legal  effect.  The  defendants,  the  members  of 
the  company,  did  not  deny  that  no  such  corporation  as 
they  claimed  to  have  could  be  created  in  1852,  but 
maintained  that  this  company  was  not  created  at  that 
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date,  but  that  it  was  created  in  1849,  at  the  time  the 
charter  was  passed.  If  that  were  so,  it  would  follow, 
that  since  the  corporation  was  already  in  existence 
prior  to  the  new  constitution,  it  would  not  be  affected 
by  a  prohibition  against  the  future  creation  of  cor- 
porations. 

The  opinion  of  the  Court,  delivered  by  Mr.  Justice 
Perkins,  held  that  tliis  was  a  corporation  *' created  by 
special  act"  within  the  constitutional  provisions,  be- 
cause there  was  a  grant  of  a  charter  for  a  single  com- 
pany, to  certain  persons  by  name,  as  distinguished 
from  grants  of  charters,  generally,  to  any  and  all  per- 
sons who  make  application  and  conform  to  certain  re- 
quirements. The  only  question,  then,  was  as  to  the  time 
of  the  ** creation"  in  this  case.  As  to  this,  the  Court 
said  that  the  law  did  not  create  the  corporations,  but 
that  it  was  merely  an  offer  to  the  incorporators.  Like 
an  offer  to  buy  and  sell,  this  was  incomplete  imtil  ac- 
ceptance. The  franchise  and  the  privilege  were  not  ef- 
fective until  they  had  been  taken  up  by  those  to  whom 
they  were  extended.  Therefore,  the  ' '  Fort  Wayne  and 
Southern  Railroad"  had  never  been  incorporated  be- 
fore June  2,  1852.  But,  like  other  offers,  this  offer  of 
a  franchise  might  be  withdra\\Ti  before  acceptance, 
and,  if  withdrawTi,  cannot  be  made  binding  upon  the 
one  making  the  offer  by  any  subsequent  acceptance. 
The  adoption  of  a  constitution  saying,  **  Corporations 
shall  not  be  created  by  special  act,"  was  held  to  be  a 
revocation  by  the  state  of  all  unaccepted  offers  of  spe- 
cial charters.  Therefore,  the  charter  to  the  **Fort 
"WajTie  and  Southern  Railroad"  was  withdrawn  in 
1851,  before  its  acceptance,  and  the  subsequent  at- 
tempts to  accept  it  were  ineffective  and  no  corporation 
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could  come  into  existence.  The  creation  of  a  corpora- 
tion under  a  special  act  occurs,  not  at  the  time  of  the 
passage  of  the  act,  nor  by  virtue  of  its  passage,  but  by 
virtue  of,  and  at  the  time  of  the  lawful  organization 
of  the  company  under  the  act. 
Judgment  was,  therefore,  given  for  the  state. 

EULING  LAW 
Story  Case  Answer 

As  we  have  stated  before,  a  corporation  cannot  be 
created  without  the  authority  of  the  state  or  of  the 
United  States.  Persons  cannot  come  together  and 
form  a  corporation,  as  they  may  form  a  partnership. 
Charters  may  be  granted  by  special  acts,  or  they  may 
be  acquired  under  a  general  incorporating  law.  Under 
the  first  method,  persons  wishing  to  incorporate,  pro- 
cured the  legislature  to  pass  a  special  act,  offering  to 
the  incorporators  (promoters)  a  charter  for  a  corpora- 
tion, upon  such  terms  as  seemed  fitting  to  the  legis- 
lature. This  offer  was  then  accepted  or  rejected  by 
the  promoters,  as  they  chose.  If  accepted,  the  corpora- 
tion came  into  existence  then,  or  at  such  a  time  as  des- 
ignated by  the  legislature.  In  most  states,  the  legis- 
latures are  forbidden,  by  their  state  constitutions,  to 
grant  special  charters.  The  system  of  granting  spe- 
cial charters  led  to  glaring  and  corrupt  abuses.  Im- 
proper persuasion  and  bribery  were  used  by  promoters 
in  influencing  state  legislatures  to  grant  special  privi- 
leges and  franchises  by  special  charters,  which  ignored 
the  public  interest.  This  mode  of  creating  corpora- 
tions is  no  longer  used  to  any  extent. 

The  Ruling  Court  Case  indicates  that  there  must  be 
an  acceptance  of  a  charter  to  constitute  a  corporate 
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body.  The  state  cannot  compel  persons  to  become  a 
corporation  without  their  duly  manifested  assent. 
Therefore,  in  the  Story  Case,  Montague  and  his 
friends  are  barred  from  acting  as  a  corporation,  since 
the  state,  by  constitutional  provision,  repealed  the 
charter  before  it  was  accepted.  The  second  contention 
made  by  Montague  was  of  no  force  and  need  not  be 
discussed  here. 


C.    Incorporation  by  General  Law  in  a  State 

STOBY  CASE 

Henry  Sanaman,  and  two  other  men,  organized  the 
White  River  Construction  Corporation  under  the  new 
provisions  of  the  laws  of  an  eastern  state,  which  pro- 
vided that  *  *  any  three  or  more  persons  shall  be  a  cor- 
poration and  entitled  to  a  corporation  franchise 
through  a  charter  when  (1)  the  articles  of  association 
are  duly  filed  with  the  secretary  of  the  state  and  re- 
corded with  the  county  recorder  of  the  county  in  which 
the  corporation  will  have  its  principal  office,  (2)  said 
charter  shall  be  issued  by  the  secretary  of  the  state 
and  certified  with  the  seal  of  the  state. 

The  White  River  Construction  Corporation  made  a 
contract  for  the  purchase  of  lumber  from  Fred  Gor- 
ham.  He  now  refuses  to  deliver,  maintaining  that  the 
corporation  has  never  been  a  valid  organization,  since 
the  new  law  is  unconstitutional,  because  the  state  legis- 
lature cannot  delegate  this  power  to  create  corpora- 
tions.   The  case  turns  on  this  point. 

BULINO  OOUBT  CASE 

Franklin  Bridge  Co.,  vs.  Wood,  Volume  14  Georgia 
Reports,  Page  80. 
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Wood  was  sued  on  an  indebtedness  by  the  Franklin 
Bridge  Company.  Instead  of  denying  the  debt,  he 
maintained,  as  a  defense,  that  this  suit  should  not  be 
allowed,  because  the  plaintiff,  the  Franklin  Bridge 
Company,  was  not  a  corporation,  and  had  no  right  to 
sue  as  such,  because  the  law  under  which  it  claimed  its 
franchise  was  unconstitutional.  The  law  in  question 
provided  that  a  church,  trading  company,  manufactur- 
ing company,  hotel  company,  theater  company,  bridge 
company,  or  ferry  company,  could  be  incorporated  by 
filing  a  petition  with  the  county  court  of  the  county 
where  the  business  was  to  be  done,  stating  the  name 
and  purpose  of  the  company.  This  petition  was  to  be 
entered  upon  the  records  of  the  court  by  an  appropri- 
ate decree,  and  upon  this  recording,  the  associations 
were  to  have  corporate  powers,  for  a  period  not  longer 
than  fourteen  years.  The  argument  against  the  valid- 
ity of  this  law  was  the  fact  that  the  legislature  was 
attempting  to  delegate  to  the  Court  the  function  which 
it,  alone,  had  the  right  to  exercise,  by  making  the  ac- 
tion of  the  Court  the  real  source  of  the  corporate 
franchise. 

The  Court,  in  an  opinion  delivered  by  Mr.  Justice 
Lumpkin,  said:  *' Corporations  are  created  and  can 
exist  only  by  act  of  the  state.  It  was  formerly  asserted 
in  England  that  the  act  of  the  incorporation  must  be 
the  immediate  act  of  the  king,  himself,  and  that  he 
could  not  delegate  it  to  another.  But  the  law  has  since 
been  settled,  that  he  can  give  a  general  charter  to 
whomever  shall  go  through  certain  required  steps,  and 
can  designate  subordinate  officers  to  receive  and  grant 
the  applications.  Under  our  constitutions,  this  royal 
power  has  been  vested  in  the  legislatures,  so  that  no 
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other  power  can  establish  a  corporation.    To  grant  a 
corporate  franchise  is  to  enact  a  law.    If  the  law,  here 
in  question,  attempted  to  give  to  the  courts  the  power 
to  create  corporations,  it  would  be  a  void  delegation 
of  a  legislative  power,  but  it  did  not  have  the  effect. 
The  Court  was  given  no  discretion,  but  was  used  as 
a  mere  instrument  to  give  publicity  to  the  application, 
and  form  the  process  of  incorporation.    This  method 
can  be  compared  to  that  of  an  earlier  law,  requiring 
a  declaration,  by  the  incorporators,  to  be  recorded  with 
the  clerk,  in  the  same  manner  as  a  deed,  and  published 
in  a  newspaper  once  every  week  for  two  months.  These 
laws  are  entirely  complete  when  they  leave  the  legis- 
lature.   No  other  power  adds  to  their  force,  but  they 
merely  describe  certain  conditions  to  which  they  shall 
apply.     They  were  not  a  delegation  of  law-making 
power,  but  only  laws  which  require  acts  by  additional 
agencies  or  instrumentalities  to  give  them  effect.    The 
decision  of  the  Court,  therefore,  was  that,  where  a 
general  law  provides  that  a  body  shall  be  incorporated 
by  taking  certain  steps  before  subordinate  officers,  the 
franchise  is,  nevertheless,  a  grant  by  the  legislature.'* 
The  Franklin  Bridge  Company  was,  therefore,  quali- 
fied to  bring  this  suit,  and  judgment  was  given  for  the 
plaintiff. 

BXTLTNG  LAW 
Story  Case  Answer 

The  wrongs  and  corruptions  fostered  by  the  **  spe- 
cial acts"  of  incorporation  led  all  the  states  in  recent 
years  to  pass  general  incorporation  laws  under  which 
individuals  might  incorporate  in  the  same  uniform 
manner,  in  accordance  with  the  same  rules  and  regula- 
tions, and  without  any  special  privileges. 
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The  power  vested  in  the  legislatures  to  authorize  in- 
corporation is  a  discretionary  power,  and,  therefore, 
cannot  be  delegated.  It  was  necessary,  therefore,  to 
provide,  in  the  general  corporation  laws,  that  only  the 
ministerial  functions  of  perfecting  a  corporation 
should  be  performed  by  others.  Therefore,  the  laws 
specifically  state  how  and  when  corporations  shall  be 
formed  and  permitted,  and  merely  delegates  the  duty 
of  seeing  that  these  provisions  are  complied  with  to 
other  functionaries ;  that  is,  the  secretary  of  the  state, 
officer  of  the  Court,  or  other  authority,  depending  upon 
the  manner  in  which  the  law  has  been  framed,  investi- 
gates the  proceedings  of  the  incorporators,  and  then 
certifies  to  the  effect  that  the  parties  have  complied 
with  the  law.  This  is  simply  a  ministerial  act  and  no 
discretion  is  vested  in  these  officers.  The  general  in- 
corporation laws,  like  the  one  explained  in  the  Story 
Case,  are  considered  valid  by  the  courts. 

Gorham's  defense,  in  the  Story  Case,  is  not  effective. 


2.     Imperfect  and  Incomplete  Incorporation 

A.     Remedy  for  Failure  to  Comply  With  Mandatory     ' 
Requirements 

STORY  CASE 

The  Union  Insurance  Company  was  incorporated 
under  the  laws  of  the  state  of  Massachusetts.  The 
general  incorporating  laws  required  the  holders  of  the 
corporate  stock  to  pay  fifty  per  cent  of  their  subscrip- 
tion A\ithin  sixty  days  after  the  first  meeting  of  the 
company.  A  quo  warranto  proceeding  was  brought  by 
the  state,  contesting  the  right  of  the  Union  Insurance 
Company  to  exist  as  a  corporaton,  on  the  ground  that 
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more  than  sixty  days  had  passed  since  the  first  meet- 
ing of  the  company,  and  yet,  the  required  amount  of 
capital  had  not  been  paid.  Under  these  circumstances, 
what  should  the  decision  of  the  Court  be  f 

RULING  COUET  CASE 

People  vs.  Montecito  Water  Company,  Volume  97 
California  Reports,  Page  276. 

The  attorney  general  of  California  brought  an  action 
in  the  name  of  the  people  to  queston  the  right  of  the 
Montecito  Water  Company  to  be  a  corporation.  The 
state  statute  required  that  the  incorporators  sign  and 
acknowledge  the  articles  of)  incorporation.  In  this  case, 
all  five  of  the  incorporators  had  signed  the  articles, 
but  only  four  had  acknowledged  them.  It  was  urged 
that  this  defect  was  not  substantial,  but  that  the  re- 
quirements had  been  sufficiently  met  so  that  the  char- 
ter was  valid  even  against  direct  attack  by  the  state. 

The  opinion  of  the  Court  was  delivered  by  Mr. 
Justice  Temple.  The  Court  agreed  that  substantial 
compliance  was  all  that  was  necessary,  but  pointed 
out  that  the  total  failure  to  meet  a  requirement  could 
not  be  compared  with  meeting  it  in  a  somewhat  irregu- 
lar way.  Here  the  Court  said :  **  As  this  is  an  express 
condition,  precedent  to  a  valid  incorporation,  it  is  not 
of  consequence  to  the  Court  whether  it  be  a  wise  or 
necessary  requirement  or  not.  If  the  acknowledge- 
ment can  be  dispensed  with,  as  to  one,  why  not  as  to 
two  or  three,  or  all  f 

Since  incorporation  is  a  grant  of  a  privilege  from  the 
state,  the  state  is  entitled  to  preserve  the  value  of  that 
privilege.    Under  a  general  law,  the  franchise  may  be 
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acquired  only  if  the  conditions  named  by  the  law  are 
complied  with.  Since  that  had  not  been  done  here,  it 
was  adjudged  that  the  Montecito  Water  Company  be 
ousted  of  all  rights  to  be  a  corporation.  Judgment 
was  given  for  the  state. 

SXTUNG  IiAW 
Story  Case  Answer 

In  providing  for  the  creation  of  a  corporation,  the 
state  stipulates  certain  terms  and  conditions  which 
must  be  complied  with  by  those  who  would  incorporate. 
If  compliance  with  such  terms  and  conditions  is  made 
absolutely  necessary,  they  are  known  as  mandatory 
provisions  or  requirements.  Unless  these  terms  and 
conditions  are  strictly  satisfied,  no  corporation  in  law 
will  result  from  the  efforts  of  the  incorporators.  How- 
ever, if  a  colorable  effort  to  comply  has  been  made, 
a  corporation  de  facto,  or  a  corporation  in  fact,  will  be 
the  result.  Such  an  organization  may  claim  all  the 
rights  and  privileges  of  a  corporation  de  jure,  or  cor- 
poration in  law,  so  long  as  the  state  does  not  interfere. 
The  state  may  always  institute  quo  ivarranto, — ^by 
what  right, — proceedings  against  such  a  corporation 
to  determine  by  what  right  it  exercises  the  right  and 
privileges  of  a  corporation ;  and  if  it  is  found  that  all 
mandatory  requirements  have  not  been  complied  with, 
the  organization  may  be  dissolved.  In  the  Story  Case, 
the  organization  was  required  to  show  that  one-half  of 
its  stock  subscription  had  been  paid  in  within  sixty 
days  after  the  first  meeting.  Failing  to  show  that  this 
requirement  had  been  satisfied,  the  state  had  the  right 
to  oust  it  from  the  exercise  of  its  corporate  privileges. 


CORPOEATIONS  223 

B.     Failure  to  Comply  With  Directory  Requirements 
Does  Not  Destroy  the  Validity  of  a  Corporation 

STOET  CASE 

The  Graymont  Realty  Company  was  organized 
under  the  laws  of  the  state  of  Indiana  for  the  pur- 
pose of  dealing  in  real  estate.  After  having  engaged 
in  business  for  several  months,  a  quo  warranto  pro- 
ceeding was  instituted  against  it,  challenging  its  right 
to  exist  and  do  business  as  a  corporation.  It  seems 
that  the  law  regarding  the  creation  of  corporations 
directed  that  its  certificate  of  incorporation  should  be 
acknowledged  before  a  notary  public.  In  this  case, 
this  condition  was  satisfied,  but  the  acknowledgment 
did  not  state  that  the  notary  was  personally  ac- 
quainted with  the  persons  who  signed  the  certificate, 
and  for  this  reason,  it  was  alleged  and  claimed  that 
the  corporation  was  defective  and  could  be  dissolved 
at  the  request  of  the  state.  What  should  be  the  de- 
cision of  the  Court? 

EUUNG  COURT  CASE 

People  vs.  Cheeseman,  Volume  7  Colorado  Reports, 
Page  376. 

Walter  Cheeseman  and  four  other  men  attempted  to 
organize  a  corporation  known  as  "Union  Depot  & 
Railroad  Company '\  This  was  an  action  of  quo  war- 
ranto  brought  in  the  name  of  the  people  against  the 
individual  incorporators  to  prevent  them  from  using 
the  corporate  name,  or  acting  as  a  corporation,  on  the 
grounds  that  their  charter  was  void.  One  alleged  de- 
fect was  that  the  articles  of  incorporation  provided 
for  an  existence  of  fifty  years,  while  the  general  stat- 
ute required  that  the  term  of  existence  should  not 
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exceed  twenty  years;  second,  the  notary  pnblic^s  cer- 
tificate of  acknowledgment,  which  was  required  to  ap- 
pear on  the  articles  of  incorporation,  did  not  state,  as 
was  customary,  that  the  persons  acknowledging  the  in- 
strument were  personally  known  by  the  notary,  or 
known  by  him  to  be  the  persons  who  had  signed. 

The  Court  said,  in  an  opinion  by  Mr.  Justice  Helm, 
that  these  defects  did  not  make  invalid  the  charter  of 
incorporation.  Under  a  statute  relating  to  deeds  it 
had  been  held  that  an  acknowledgment  was  not  valid 
which  lacked  the  statement  in  question,  but  that  in 
this  case  the  purpose  of  the  acknowledgment  had  been 
fully  served  without  this  requirement.  As  to  the  term 
of  existence,  it  was  held  that,  since  the  corporation 
could  not  endure  longer  than  the  statutory  period,  it 
was  not  material  that  the  articles  stated  that  a  longer 
existence  was  desired.  There  was  no  positive  require- 
ment of  the  statute  which  was  here  disregarded.  The 
most  that  could  be  said  was  that  directions  or  instruc- 
tions as  to  the  manner  of  doing  certain  things  had  not 
been  complied  with.  If  there  is  merely  failure  to  meet 
directory  provisions  in  an  incorporation  law,  the 
charter  is  not  thereby  made  void,  but  is  to  be  given 
full  legal  effect,  both  as  against  the  state  and  inter- 
ested third  parties. 

It  was  therefore  adjudged  that  Cheeseman  and  his 
associates  were  entitled  to  use  the  corporate  franchise 
which  they  had  assumed,  and  the  writ  of  quo  warranto 
was  dismissed. 

EULING  LAW 
Story  Case  Answer 

Heretofore,  it  has  been  stated  that  certain  terms 
and  conditions  are  mandatory;  compliance  with  such 


CORPORATIONS  225 

is  a  condition  precedent  to  the  right  to  exist  and  do 
business  as  a  corporation.  Unless  strict  compliance 
therewith  has  been  had,  the  state  may,  by  quo  warranto 
proceedings,  prohibit  the  organization  from  existing 
and  doing  business  as  a  corporation.  On  the  other 
hand,  certain  requirements  may  be  merely  directory; 
the  state  may  specify  that  it  is  desirable  that  certain 
things  shall  be  done,  but  failure  to  do  those  things 
does  not  deprive  the  organization  of  its  corporate 
character.  Just  what  provisions  are  mandatory  and 
what  provisions  are  directory  will  largely  depend  upon 
the  laws  governing  the  corporations  in  a  given  state. 
In  the  Story  Case,  probably  the  failure  to  acknowledge 
in  precisely  the  customary  way  is  not  a  failure  to  com- 
ply with  a  mandatory  requirement;  and  the  right  of 
the  organization  to  exist  and  do  business  as  a  corpor- 
ation cannot  be  denied  for  that  reason. 


C.     Defacto  Corporation  Distinguisbsd  From 

De  Jure  CorjKjrations 

btcaY  case 

The  legislature  of  the  state  of  Iowa  passed  a  law 
providing  for  the  organization  and  incorporation  of 
banking  institutions.  Under  and  by  virtue  of  this  law 
certain  persons  organiied  and  incorporated  under  the 
name  of  the  Iowa  City  State  Bank.  Having  complied 
with  all  the  requirements  of  the  law  the  banking  insti- 
tution began  business.  In  the  course  of  its  business  it 
made  a  loan  of  $1,500  to  Mr.  Reinch,  who  gave  his 
promissory  note  to  the  bank  for  that  amount.  A  few 
months  later  the  Supreme  Court  of  the  state  of  Iowa 
declared  that  the  law,  above  mentioned,  was  void,  be- 
cause it  was  irregularly  passed  by  the  legislature. 
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Thereafter,  the  promissory  note,  above  mentioned,  fell 
due  and  Mr.  Reinch  failed  to  satisfy  the  obligation. 
The  Iowa  City  State  Bank,  thereupon,  brought  suit 
against  Mr.  Reinch.  He  contended  that  the  bank  could 
not  sue  because  it  was  neither  a  corporation  de  jure 
nor  a  corporation  de  facto. 

What  should  be  the  decision  of  the  Court  in  the 
above  case? 

EUUNG  COURT  CASE 

City  of  Cleveland  vs.  Society  Perun,  Volume  43  Ohio 
State  Reports,  Page  481. 

In  a  proceeding  in  quo  warranto  the  state  of  Ohio 
had  secured  a  judgment  depriving  Society  Perun,  a 
school  and  library  society,  of  all  rights  and  franchises 
to  be  a  corporation.  This  judgment  formally  declared 
that  the  society  never  had  the  lawful  right  to  be  a 
body  corporate,  and  that  the  pretended  organization 
was  void  because  of  defects  in  form  in  the  certificate 
of  incorporation.  During  the  time  that  the  society 
had  considered  itself  a  corporation  and  had  acted  as 
such,  it  had  received  considerable  real  estate  and  had 
executed  deeds  and  mortgages.  The  city  of  Cleveland 
had  conveyed  real  estate  to  the  society,  and  brought 
this  action  to  enforce  their  lien  for  the  unpaid  pur- 
chase price.  This  lien  had  not  been  in  any  way  re- 
corded to  the  city,  and  the  society  had  conveyed  the 
land  in  question  in  small  parcels  to  many  other  people. 
They  came  into  this  suit  and  resisted  the  right  of  the 
city  to  foreclose  the  unrecorded  lien,  claiming  that 
their  deeds  entitled  them  to  the  land.  The  answer  of 
the  city  consisted  in  the  fact  that  the  deeds  were  in- 
valid because  of  the  nonexistence  of  the  supposed 
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grantor,  the  society,  and  in  proof  of  this  showed  the 
judgment  in  the  quo  warranto  proceeding. 

Mr.  Justice  Owen,  delivering  the  opinion  of  the 
Court,  said  that  the  judgment  of  ouster  was  an  ad- 
judication between  the  state  and  the  society  upon  the 
right  of  the  latter  to  exercise  corporate  franchises,  but 
did  not  settle  the  question  as  against  other  persons. 
It  is  well  settled  in  law  that  third  parties  cannot  ques- 
tion corporate  existence  in  all  cases  where  the  state 
may  do  so.  In  any  action  by  or  against  third  persons 
the  existence  of  the  corporation  is  in  question  only  in 
a  collateral  way  and  must  be  shown  by  much  different 
proof  than  required  where  it  is  directly  attacked  by 
the  state.  Where  a  group  of  men,  claiming  to  be 
legally  incorporated,  have  apparently  done  everything 
which  the  statute  requires,  and  are  exercising  all  the 
powers  and  functions  of  a  corporation,  where  their 
proceedings  in  that  behalf  are  colorable  and  have  been 
approved  by  those  officers  of  the  State  who  are  author- 
ized to  act  in  that  regard,  third  persons  are  not  re- 
quired to  ascertain  with  minuteness  the  validity  of  all 
their  acts.  They  are  a  corporation  de  facto,  if  not  de 
jure.  A  de  facto  corporation  is  a  reality.  It  has  an 
actual  and  a  substantial  existence.  It  is,  as  the  term 
implies,  a  corporation,  although  its  pretended  corpor- 
ate existence  may  be  terminated  by  a  proceeding  in 
quo  warranto.  Until  this  is  done,  it  has  all  the  rights 
and  powers  as  against  the  world  in  general,  that  a 
corporation  de  jure  has.  These  persons  received  their 
deeds  before  the  quo  warranto  proceedings  had  been 
brought,  and  their  title  cannot  be  affected  by  the  ab- 
sence of  de  jure  incorporation  by  the  society.    Under 
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the  recording  statutes,  their  rights  are  prior  to  the  un- 
recorded lien  of  the  city. 

Judgment  was  given  for  the  defendant. 

EUIilNG  LAW 
Story  Case  Answer 

A  corporation  which  has  complied  with  all  legal  re* 
quirements  is  called  a  corporation  de  jure.  This 
means  that  it  is  a  corporation  in  law  or  a  corporation 
by  virtue  of  law.  On  the  other  hand,  a  corporation 
may  exist  in  fact  without  being  legally  constituted; 
such  a  corporation  is  termed  a  de  facto  corporation ; 
this  means  that  it  exists  only  in  fact  without  legal  ap- 
proval. A  corporation  de  facto  is  one  which  exists 
for  all  practical  purposes,  against  every  one  except 
the  state;  so  long  as  the  state  does  not  interfere  by 
quo  ivarranto  proceedings,  the  organization  may  exer- 
cise all  the  powers  and  privileges  that  it  could  have 
exercised  had  it  been  a  corporation  de  jure.  On  the 
other  hand,  a  corporation  de  jure  is  one  which  exists 
against  every  one,  including  the  state ;  the  state  itself 
cannot  deprive  it  of  its  corporate  existence  in  violation 
of  the  terms  of  its  charter.  In  the  Story  Case,  the 
Iowa  State  Bank  has  neither  a  de  jure  nor  a  de  facto 
existence;  for,  as  will  be  seen  later,  there  must  be  a 
valid  law  under  which  a  de  jure  corporation  might 
have  existed,  in  order  that  there  may  be  a  corporation 
de  facto.  Such  being  the  case,  the  organization  is  not 
a  corporation  as  against  any  one.  After  the  law  has 
been  declared  unconstitutional  the  lack  of  corporate 
existence  may  be  raised  by  any  one  person.  Accord- 
ingly, the  Iowa  State  Bank  has  no  right  to  sue  on  this 
note  as  a  corporation. 
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D.    Essentials  of  De  Facto  Corporation 

STOEY  CASE 

The  general  incorporation  law  of  a  certain  state 
provided  that  corporations  might  be  formed  for  gen- 
eral purposes  by  complying  with  the  requirements  set 
forth  in  the  law.  Among  other  requirements  estab- 
lished, the  incorporators  were  required  to  publish 
their  articles  of  association  in  some  weekly  newspaper 
at  least  four  times  before  the  corporation  began  bus- 
iness ;  and  further,  that  the  certificate  of  the  purpose 
of  the  corporation  be  filed  in  the  office  of  the  Circuit 
Court  clerk.  Certain  persons  organized  under  the 
name  of  the  Red  Valley  Brick  Company.  All  require- 
ments were  met  except  the  two  above  mentioned.  No 
publication  of  the  articles  of  association  was  made; 
and  a  certificate  of  the  purpose  of  the  organization 
was  not  filed  in  the  manner  required.  For  several 
months  they  conducted  business  under  the  name  of 
the  Red  Valley  Brick  Company.  Mr.  J.  H.  Mason  had 
sold  to  them  a  piece  of  land  upon  which  their  brick 
plant  was  established.  When  payment  was  not  made 
thereon,  he  brought  this  action  against  the  incorpor- 
ators as  partners.  They  claimed  that  they  were  not 
partners,  but  were  a  corporation,  if  not  a  de  jure,  at 
least  a  de  facto  corporation.  "What  should  be  the  de- 
cision of  the  Court  in  this  case  f 

RUUNO  COURT  CASE 

Finnegan  vs.  Knights  of  Labor  Building  Associ- 
ation, Volume  52  Minnesota  Reports,  Page  239,  and 
Volwne  18  Lawyers'  Reports  Annotated,  Page  778. 

The  Knights  of  Labor  in  Minneapolis  built  a  club 
house  or  assembly,  for  which  Finnegan  furnished  the 
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plumbing.  To  finance  the  building,  eight  of  the  mem- 
bers signed  articles  for  a  corporation,  and  subscrip- 
tions to  the  stock  were  taken,  directors  and  officers 
elected,  and  contracts  made  in  the  corporate  name. 
Finnegan,  however,  sued  the  persons  who  had  signed 
the  stock  subscriptions,  alleging  that  they  were  part- 
ners, doing  business  under  the  name  of  the  Knights  of 
Labor  Building  Association.  He  maintained  that  they 
had  not  incorporated,  because,  first,  the  law  under 
which  they  had  acted  was  unconstitutional  and  void, 
second,  they  had  incorporated  for  a  purpose  not  au- 
thorized by  the  law,  and  third,  the  articles  did  not 
state  where  the  principal  place  of  business  was  to  be. 
Mr.  Chief  Justice  Gilfillan,  delivering  the  opinion  of 
the  Court,  said:  *'It  is  unnecessary  to  consider  whether 
this  was  a  de  jure  corporation,  so  that  it  could  defend 
against  a  quo  warranto,  in  behalf  of  the  state ;  for,  al- 
though an  association  may  not  be  able  to  justify  itself 
when  called  on  by  the  state  to  show  by  what  authority 
it  assumes  to  be  and  act  as  a  corporation,  it  may  be 
so  far  a  corporation  that,  for  reasons  of  public  policy, 
no  one  but  the  state  will  be  permitted  to  call  in  ques- 
tion the  lawfulness  of  its  organization.  Such  is  what 
is  termed  a  corporation  de  facto — ^that  is,  a  corpor- 
ation from  the  fact  of  its  acting  as  such,  though  not  in 
law  or  of  right  a  corporation.  There  must  be  a  law 
imder  which  the  corporation  might  have  been  formed, 
an  attempt  to  comply  with  that  law,  and  an  exercise 
of  the  functions  of  a  corporation.  Enough  must  be 
done  so  that  there  is  ** colorable  organization,**  that 
is,  an  endeavor  in  good  faith  to  comply  with  the  law. 
It  would  certainly  be  impolitic  to  permit  a  number  of 
men  to  have  the  status  of  a  corporation  to  any  extent 
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merely  because  there  is  a  law  under  which  they  might 
have  become  incorporated,  and  they  agree  to  act  as  a 
corporation,  and  they  do  act  as  a  corporation.  In  an 
earlier  Minnesota  case,  Johnson  vs.  Corser,  the  mem- 
bers signed  the  articles  but  did  not  attempt  to  give 
them  the  publicity  required  by  the  statute,  by  filing 
them  for  record.  This  public  record  is  an  important 
item  in  the  process  of  incorporation,  designed  for  the 
information  and  protection  of  the  persons  dealing 
with  the  corporation,  and  to  omit  it  is  to  forfeit  the 
right  to  claim  the  protection  of  the  corporate  fran- 
chise. But  the  omission  here  to  state  the  place  of  bus- 
iness in  the  articles  does  not  amount  to  the  sort  of 
defect  in  the  organization  which  would  prejudice 
third  persons.  Although  it  might  prevent  this  from 
being  a  de  jure  corporation,  it  will  not  prevent  it  from 
becoming  a  de  facto  corporation.  There  was  a  color- 
able attempt  to  organize,  and  there  was  a  user  or  ex- 
ercise of  the  franchise.  As  to  the  third  requirement, 
the  law  xmder  which  they  could  have  become  incor- 
porated, we  believe  that  is  also  satisfied.  It  has  been 
held  in  some  states  that  if  the  law  is  found  to  be  un- 
constitutional it  shall  be  regarded  as  if  there  had 
never  been  any  such  law  on  the  statute  books,  and  all 
attempted  incorporations  shall  be  wholly  ineffective. 
But  we  do  not  believe  that  result  sound  or  desirable. 
Until  the  law  has  been  tested  and  found  invalid,  and 
while  it  remains  on  the  books  and  is  being  adminis- 
tered by  the  officers  of  the  state,  it  should  protect  those 
who  rely  in  good  faith  on  its  provisions.  In  an  action 
of  quo  warranto,  proof  of  the  unconstitutionality  of 
the  law  would  prevail  against  the  validity  of  the  cor- 
poration's charter,  but  in  a  question  of  de  facto  incor- 


232  COEPORATIONS 

poration,  we  think  the  constitntionality  of  the  law 
should  not  be  gone  into/' 

Because  there  was  a  law  under  which  they  could 
have  incorporated,  because  they  had  in  good  faith 
made  a  colorable  attempt  to  secure  a  charter,  and  be- 
cause they  had  acted  as  a  corporation  in  the  transac- 
tion, the  individual  members  were  not  liable,  and  judg- 
ment was  given  for  the  defendants. 

EXJIiING  LAW 
Story  Case  Answer 

In  order  to  establish  the  existence  of  a  corporation 
de  facto  three  things  must  be  shown:  (1)  It  must  be 
shown  that  there  was  a  valid  law  under  which  a  de 
jure  corporation  might  have  been  formed.  If  there 
is  no  valid  law  xmder  which  a  de  jure  corporation 
might  have  been  organized,  then  no  corporation  de 
facto  can  exist.  (2)  The  incorporators  must  have 
made  a  bona  fide,  substantial  attempt  to  comply  with 
the  laws  in  respect  to  the  creation  of  a  corporation. 
No  absolute  rule  can  be  formulated  which  will  always 
determine  what  constitutes  a  substantial  compliance 
with  the  incorporating  laws.  In  the  Story  Case,  how- 
ever, the  failure  to  publish  the  articles  of  association 
and  file  the  certificate  of  the  purpose  of  the  corpor- 
ation, in  the  manner  required  by  law,  are  so  essential 
that  a  substantial  compliance  has  not  been  had;  and 
for  that  reason  not  even  a  de  facto  corporation  re- 
sulted from  the  efforts  of  the  incorporators;  and  ac- 
cordingly, they  may  be  held  as  partners.  (3)  Finally, 
the  organization  must  have  acted  as  a  corporation; 
there  must  have  been  a  user  as  a  corporation.  Some 
definite  act  by  the  corporation  must  indicate  unequiv- 
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ocally  that  corporate  powers  and  rights  were  in- 
tended to  be  exercised. 


E.    Partnership  Liability  in  the  Absence  of  De  Facto 
Incorporation 

8T0BY  CASE 

The  general  incorporating  laws  of  the  state  of  "Wis- 
consin outlined  the  method  and  procedure  of  creating 
a  corporation;  among  other  things,  it  was  provided 
that  an  organization  should  not  be  deemed  to  be  a 
corporation  until  one-half  of  its  stock  had  been  sub- 
scribed and  paid  for.  Certain  persons  organized  and 
proceeded  to  incorporate  under  the  laws  referred  to. 
Having  complied  with  all  laws,  so  far  as  they  thought 
necessary,  they  began  business  under  the  name  of  Mil- 
waukee Brewing  Company.  In  the  course  of  their 
business,  a  large  consignment  of  hops  was  purchased 
from  Mr.  H.  K.  Macklin.  The  organization,  failing  to 
pay  for  the  hops,  Mr.  Macklin  brought  this  action 
against  the  incorporators,  seeking  to  charge  them, 
personally,  as  partners,  for  the  hops.  What  should 
be  the  decision  of  the  Court  under  the  foregoing 
circumstances? 

BxnjNa  consT  case 

Bigelow  vs.  Gregory,  and  Others,  Volume  73  Illinois 
Reports,  Page  197. 

Gregory,  Watriss,  Howe  and  Hatch  attempted  to 
form  a  corporation,  which  they  called  '*Warfield's 
Cold  Water  Soap  Company  of  Milwaukee.'*  The 
statutes  of  Wisconsin,  under  which  they  claimed  to  be 
incorporated,  required  that  the  articles  of  association 
be  published  in  two  newspapers,  and  that  a  certificate, 
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stating  the  amount  of  the  stock  and  the  names  of  the 
shareholders,  be  deposited  vdth  the  secretary  of  the 
state  and  filed  with  the  town  clerk  where  the  corpor- 
ation is  to  do  business. 

On  March  2,  they  bought,  from  Bigelow,  a  quantity 
of  soap,  but  at  this  time  had  not  yet  filed  their  certifi- 
cate with  the  city  clerk  of  Milwaukee.  The  other  re- 
quirements in  the  incorporation  had  been  completed, 
but  the  certificate  was  not  filed  until  August  23.  When 
Bigelow  sued  the  individual  members  of  the  company 
for  payment  of  the  soap,  the  Court  held,  in  an  opinion 
by  Mr.  Justice  Sheldon,  that  at  the  time  this  con- 
tract was  made,  the  defendants  were  not  incorporated. 
The  one  unfulfilled  requirement  was  so  essential  to 
the  protection  of  those  dealing  with  the  company,  that 
without  it,  not  even  a  corporation  de  facto  had  been 
established. 

In  the  absence  of  a  charter  as  a  corporation,  or  an 
attempted  incorporation,  sufficiently  colorable  to  es- 
tablish a  corporation  de  facto,  nothing  remained  to 
protect  the  defendants  from  the  joint  liability,  as  part- 
ners, which  they  had  incurred  by  carrying  on  a  com- 
mon enterprise  for  profit.  Judgment  was,  therefore, 
given  for  the  plaintiff  against  the  defendants,  as 
partners. 

RULING  LAW 
Story  Case  Answer 

If  incorporators  have  not  complied  with  the  law,  we 
have  seen  that  no  corporation  de  jure  will  result ;  con- 
sequently, no  liability  can  be  imposed  upon  the  organi- 
zation as  a  corporation  de  jure;  if  they  have  not  made 
a  substantial,  or  colorable,  attempt  to  comply  with  the 
incorporating  laws,  or  if  there  were  no  valid  laws  under 
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which  they  might  have  incorporated,  or  if  there  has 
been  no  user  by  the  organization  as  a  corporation,  we 
have  seen  that  there  can  be  no  corporation  de  facto; 
consequently,  no  liability  can  be  imposed  upon  the  or- 
ganization as  a  corporation  de  facto.  What,  then,  is 
the  remedy  of  a  person  who  has  dealt  with  an  organi- 
zation, which  is  neither  a  corporation  de  facto  nor  a 
corporation  de  jure?  In  such  a  case,  persons  may  hold 
them  as  partners,  because  they  are  conducting  a  joint 
venture.  In  this  case,  each  and  every  incorporator  is 
personally  liable  for  all  the  debts  which  have  been  in- 
curred in  the  name  of  the  organization.  In  the  Story 
Case,  a  substantial  compliance  with  the  provisions  of 
the  statute  was  not  evident,  and  not  even  a  corpora- 
tion de  facto  resulted  from  their  efforts ;  consequently, 
the  incorporators  may  be  held  as  partners. 


3.    Promotions  and  Promoters 
A.    Promoters — ^Their  Relation  to  Corporations 

STOEY  CASE 

Mr.  B.  H.  Mann  secured  an  option  on  some  oil  land. 
By  the  terms  of  the  option,  he  secured  the  right  to 
buy  one  hundred  acres  at  $50  per  acre.  Not  having  a 
sufficient  amount  of  capital  to  finance  the  development 
of  the  land,  he  decided  that  he  would  promote  a  cor- 
poration to  which  he  would  sell  the  property.  In  ac- 
cordance with  this  decision,  he  carried  out  the  pro- 
ceedings required  to  bring  a  corporation  into  exist- 
ence. At  the  first  meeting  of  the  stockholders, 
directors  were  elected.  However,  Mr.  Mann  was  not 
elected  as  a  director.  Acting  for  himself,  Mr.  Mann 
offered  to  sell  the  land  to  the  corporation  for  $100 
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per  acre.  The  directors,  on  the  behalf  of  the  corpora- 
tion, accepted  the  offer  and  paid  him  therefor.  It 
was  subsequently  discovered  that  Mr.  Mann  had  paid 
only  $50  per  acre  for  it.  The  corporation  claims  that 
it  is  entitled  to  recover  back  the  extra  $50  per  acre, 
which  had  been  paid  to  Mr.  Mann.  What  should  the 
Court  decide! 

BUUNG  COUBT  CASE 

Pittsburg  Mining  Co.  vs.  Spooner,  Volume  74  Wis- 
consin Reports,  Page  307. 

Spooner,  Oakley  and  Main  secured  an  option  on  a 
mine,  for  which  they  paid  $20,000 ;  this  was  held  in  the 
name  of  Main.  They  then  secured  subscriptions  to  a 
corporation,  which  they  proposed  to  form,  to  develop 
the  mine.  But,  instead  of  an  agreement  to  pay  to  the 
corporation,  they  made  their  subscription  agreement 
read,  that  the  signers  agreed  to  pay  to  Main  the 
amount  set  opposite  their  names,  for  stock  in  a  cor- 
poration to  be  formed.  The  three  promoters  also 
represented  that  the  option  had  cost  $90,000,  and  that 
they  would  get  no  profit  from  the  organization  of  the 
corporation,  other  than  that  which  all  the  shareholders 
expected  from  its  operation.  Upon  these  statements, 
they  secured  subscriptions  for  the  whole  of  the  pro- 
posed capital  stock,  $100,000,  and  the  charter  was  se- 
cured. But  the  only  incorporators  of  the  company 
were  Spooner,  Oakley  and  Main,  and  they  held  the 
first  meeting  and  elected  themselves  officers.  That 
meeting  then  voted  to  issue  one  share  of  stock  to 
Spooner,  one  share  to  Oakley,  and  all  the  rest  to  Main, 
and  to  take  in  full  payment  for  Main's  stock,  his  op- 
tion on  the  mine.  The  stock  of  Main  was  then  de- 
livered to  the  subscribers,  and  Main  collected  the  cash 
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from  them.  $10,000  was  put  into  the  corporation 
treasury,  but  the  $90,000,  which  the  subscribers  be- 
lieved had  been  used  to  buy  the  option,  was  divided 
among  the  three  promoters.  The  fraud  was  later  dis- 
covered, and  the  corporation  sued  the  three  promot- 
ers, in  this  action,  alleging  that  the  $70,000  which  they 
had  received  above  the  price  of  the  option,  was  money 
to  which  the  corporation  was  entitled. 

The  Court  decided  in  favor  of  the  corporation,  be- 
cause it  is  inconsistent  with  the  relation  of  a  promoter 
to  the  corporation  that  he  is  organizing,  that  he  should 
make  any  secret  profits  at  the  expense  of  the  corpora- 
tion. He  is  in  a  position  of  trust,  like  that  of  an  agent, 
and  if  he  uses  that  position  to  employ  the  funds  or 
property  of  his  principal,  in  order  to  make  a  profit  for 
himself,  he  may  be  compelled  to  turn  that  profit  over 
to  the  principal.  It  is  true,  that  the  corporation  had 
acted,  by  its  nominal  board  of  directors,  and  had  au- 
thorized this  transaction,  but  the  method  of  organiz- 
ing so  that  there  would  be  a  board  of  directors  who 
would  sacrifice  the  interests  of  the  real  body  of  sub- 
scribers for  the  benefit  of  the  few,  was,  in  itself,  a 
fraud  on  the  corporation.  The  promoters  are  respon- 
sible, and  must  turn  back  what  they  have  received,  if 
they  put  at  the  head  of  the  corporation  directors  who 
will  bleed  it  of  its  capital,  and  pay  out  to  each  other, 
under  the  cloak  of  purchases,  the  money  that  should 
be  employed  in  the  business  of  the  corporation. 

Mr.  Justice  Taylor,  delivering  the  opinion  of  the 
Court,  said:  *'It  is  urged  that,  at  the  time  of  this 
sale,  there  were  no  persons  interested  in  the  corpora- 
tion, except  the  said  agents  and  trustees  themselves, 
and  so  no  one  was  injured,  as  all  the  interested  parties 
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were  fully  aware  of  the  facts.  We  do  not  think  this  a 
true  statement  of  the  case.  All  the  present  owners  of 
the  stock  were  interested  parties.  They  were,  in  fact, 
the  corporation,  and  the  defendants  represented  them 
in  making  the  sale.  No  sale  or  purchase,  by  the  cor- 
poration, was  made  until  all  these  persons  had  agreed 
to  take  stock,  and,  although  the  written  agreement 
which  they  signed,  stated  that  they  were  to  buy  stock 
of  the  defendant,  Main,  it  is  apparent,  that  they  were 
the  real  persons  behind  the  corporation,  and  their 
money  paid  for  the  option."  Judgment  was  given  for 
the  plaintiff. 

BUUNG  LAW 
Story  Case  Answer 

When  a  person  acts  in  the  capacity  of  a  promoter 
in  bringing  into  existence  a  corporation,  he  occupies 
the  position  of  a  trustee  in  respect  to  the  future  cor- 
poration. He  cannot  make  contracts  on  behalf  of  the 
corporation,  from  which  he  is  to  receive  secret  profits. 
While  acting  for  the  corporation,  as  a  purchasing 
agent,  he  cannot  buy  from  himself,  so  as  to  derive  a 
personal  gain  from  the  transaction.  But  a  promoter, 
acting  individually,  may  sell  property  to  a  corpora- 
tion, after  it  is  organized,  for  whatever  price  he  may 
be  able  to  get.  In  the  Story  Case,  Main  sold  to  the  cor- 
poration, through  its  directors,  land  belonging  to  him- 
self and  bought,  for  the  purpose  of  selling  it  to  the 
corporation.  But  the  corporation,  through  its  board 
of  directors,  of  which  he  was  not  a  member,  exercised 
its  independent  judgment  and  bought  it.  The  fact  that 
he  made  profit  is  not  material.  This  profit  he  is  en- 
titled to  retain. 
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B.    Adoption  of  a  Promoter's  Contract 
STOET  CASE 

Certain  persons,  three  in  number,  decided  to  pro- 
mote a  corporation,  which,  when  organized,  should  en- 
gage in  buying  timber,  making  it  into  lumber,  and 
selling  the  lumber.  Before  the  organization  was  com- 
plete, but  while  arrangements  for  incorporation  were 
in  progress,  one  of  the  promoters,  with  the  consent 
and  authority  of  the  other  two,  went  out  to  buy  timber 
land.  Mr.  Howell,  who  owned  a  large  tract  of  timber 
land,  agreed  to  sell  it  to  this  promoter  for  $150  per 
acre.  A  written  contract  was  drawn  up  for  the  sale 
of  the  tract,  between  the  promoter  and  Mr.  Howell. 
In  due  course  of  time,  the  organization  was  completed 
and  the  corporation  entered  upon  its  business.  Tim- 
ber was  cut  from  the  tract  in  question,  carried  to  the 
plant  of  the  corporation,  sawed,  and  much  of  it  sold 
by  the  corporation.  Mr.  Howell  then  demanded  pay- 
ment of  the  corporation;  when  it  refused  to  pay,  suit 
was  brought  against  it.  By  the  corporation,  it  was 
contended  that  it  had  made  no  contract  with  Howell, 
and  that  his  sole  remedy  was  against  the  promoter. 
By  Howell,  it  was  insisted  that  the  corporation  had 
adopted  the  contract  made  by  the  promoter,  and  was 
liable  on  it  to  the  same  extent  as  if  it  had  made  it 
originally.  What  should  be  the  decision  of  the  Court 
under  the  foregoing  circumstances  1 

EUIilNO  OOUET  CASE 

McArthur  vs.  Times  Printing  Co.,  Volume  48  Min- 
nesota Reports,  Page  319. 

McArthur  was  employed  under  a  contract  for  one 
year,  as  advertising  solicitor  for  a  paper  to  be  pub- 
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lished  by  a  corporation,  which  was  being  formed  by 
one  C.  A.  Nimocks  and  others.  The  contract  was  made 
by  Nimocks,  as  promoter,  on  behalf  of  the  company, 
on  September  12 ;  the  paper  was  published  from  Octo- 
ber 16.  In  April,  of  the  next  year,  McArthur  was  dis- 
charged, and  this,  he  claims,  was  a  breach  of  contract 
on  the  part  of  the  company.  The  corporation,  or  its 
directors,  had  never  voted  to  adopt  or  ratify  the  con- 
tract with  McArthur,  but  they  all  had  known  of  its 
terms  and  had  never  repudiated  it,  but  had  continued 
the  emplo^Tnent  with  no  new  contract.  Now,  however, 
the  company  claims  that  the  contract  was  with  Ni- 
mocks, only,  and  that  its  obligation  to  the  plaintiff, 
McArthur,  was  only  to  pay  him  for  the  time  that  he 
had  worked. 

Mr.  Justice  Mitchell  delivered  the  opinion  of  the 
Court:  The  general  rule  is  clearly  established,  that 
contracts  made  by  promoters,  in  the  name  of,  or  on  be- 
half of  a  corporation  to  be  formed,  do  not  bind  the 
corporation.  They  are  not  its  contracts,  because,  when 
made,  the  corporation  is  not  in  existence  and  could 
not  be  a  party  to  them.  Neither  can  they  be  ratified, 
because  ratification  requires  that  the  person  on  whose 
behalf  the  contract  is  made,  should  have  been  able  to 
have  made  it  himself,  in  the  first  instance.  But,  it  is 
equally  well  settled,  that  the  corporation  can  make 
the  promoters'  contracts  its  own  contracts,  by  what  is 
called  adoption.  Mr.  Justice  Mitchell  said:  **This 
it  may  do  precisely  as  it  might  make  similar  original 
contracts.  It  may  do  so  by  formal  action  by  its  di- 
rectors, but  this  formal  action  is  necessary  only  where 
it  would  be  necessary  in  the  case  of  a  similar  original 
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contract.  It  is  not  requisite  that  this  adoption  or  ac- 
ceptance be  express,  but  it  may  be  inferred  from  acts 
or  acquiescence  on  the  part  of  the  corporation,  or  its 
authorized  agents,  as  any  similar  original  contract 
might  be  shown."  Here,  the  course  of  dealing  with 
McArthur  amounted  to  an  acceptance  and  adoption  of 
the  contract  which  Nimocks  had  made  with  him  in  be- 
half of  the  company.  Therefore,  the  company  was 
bound  by  its  terms.  Judgment  was  given  for  the 
plaintiff. 

BUUNG  LAW 
Story  Case  Answer 

A  contract  made  by  a  promoter  before  the  corpora- 
tion comes  into  existence,  even  though  made  for  a  cor- 
poration, is  not  binding  upon  it,  because  the  corpora- 
tion was  not  then  in  existence.  Nor  can  the  corpora- 
tion ratify  it,  because  there  is  a  rule  of  agency  which 
says  that  a  contract  cannot  be  ratified  by  a  person  or 
corporation  unless  the  person  or  corporation  was  in 
existence  when  the  contract  was  made.  But  the  cor- 
poration may,  after  its  creation,  adopt  such  contracts, 
and  thus,  be  bound  by  the  contract.  Adoption  may  be 
made  by  some  express  declaration  by  the  corporation, 
or  it  may  be  made  by  the  corporation's  accepting  and 
enjoying  the  benefit  of  such  a  contract.  In  the  Story 
Case,  the  corporation,  though  not  expressly  adopting 
the  contract  made  by  the  promoter,  accepted  and  was 
enjoying  the  benefits  of  the  contract.  This  amounted 
to  adoption  of  a  contract  by  the  consequences  of  which, 
it  was  bound  to  pay  Mr.  Howell  for  the  land.  Judg- 
ment should  be  given  for/iim. 


242  COEPORATIONS 

III.    POWERS  OF  A  CORPORATION 
1.     Incidental  Powers 

8T0SY  CASE 

The  Highland  Steel  Company  was  planning  to  erect 
a  new  plant  near  Chicago,  on  a  tract  of  land  formerly 
unused,  and  not  very  valuable.  The  directors  knew 
that  a  town  would  grow  up  around  the  plant,  so  they 
invested  the  money  of  the  company  in  options  on  the 
surrounding  land  for  quite  a  distance,  besides  buying 
outright  a  sufficient  quantity  for  the  mill  to  be  sufficient 
for  twenty-five  years*  growth.  Some  of  the  options 
they  disposed  of  at  a  large  profit  after  the  construc- 
tion of  the  mill  was  begun,  others,  they  took  up  for  the 
company  and  improved  with  stores  and  business  build- 
ings. Some  of  the  stores  they  operated,  through 
agents  of  the  company,  others  were  leased.  They  also 
built  a  school  for  the  children  of  their  workmen,  and 
hired  the  teachers.  They  had  secured  an  option  on 
the  land  of  Carl  Hengsturm  at  a  very  low  figure,  and, 
since  this  land  was  now  in  the  very  center  of  the  grow- 
ing town,  they  desired  to  take  up  the  option.  Heng- 
sturm refused  to  complete  the  sale,  maintaining  that 
the  whole  scheme  was  beyond  the  power  of  the  cor- 
poration, because  it  had  nothing  to  do  with  the  steel 
business.  The  directors  answered  that  it  had  pro- 
duced a  great  profit,  upon  which  the  manufacture  of 
steel  could  be  carried  on,  and  that  it  was  an  induce- 
ment to  the  laborers  in  the  works  to  have  a  town  with 
stores  and  a  school. 

Do  these  advantages  to  the  corporation  show  that 
it  had  the  power  to  make  the  investments,  as  an  inci- 
dent to  the  construction  of  its  plant? 
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BtJUNG  OOUBT  CASE 

Hooper  vs.  Jacksonville  Railway  and  Navigation 
Co.,  Volume  160  United  States  Reports,  Page  514. 

Mary  J.  Hooper  and  her  husband,  Henry  H.  Hooper, 
brought  this  action  against  the  Jacksonville  Railway 
and  Navigation  Co.  to  recover  the  rent  due  on  a  lease, 
for  a  term  of  two  years,  of  land  and  a  building  known 
as  the  **San  Diego  Hotel."  The  company  made  the 
defense  that  it  had  no  power  to  make  the  lease  of  a 
hotel  and  that,  since  the  plaintiffs  knew  it  was  a  rail- 
road company,  they  can  not  hold  it  upon  a  contract, 
which  was  a  departure  from  the  purposes  of  the 
corporation. 

Mr.  Justice  Shiras  delivered  the  opinion  of  the 
Court.  He  said:  "Although  the  power  of  companies 
to  contract  is  to  be  deemed  restricted  to  the  general 
purposes  for  which  they  are  formed,  yet  there  are 
many  transactions  which  are  incidental,  or  auxiliary, 
to  its  main  business,  or  which  may  become  useful  in 
the  care  and  management  of  the  property  which  it 
holds.  Courts  may  well  be  astute  in  dealing  with  the 
efforts  of  corporations  to  usurp  powers  not  granted 
to  them,  or  to  stretch  their  lawful  franchises  against 
the  interests  of  the  public.  But  we  think  the  present 
case  falls  within  the  principle,  laid  down  in  former 
cases,  that  where  the  transaction  is  suitable  to  pro- 
mote the  success  of  the  corporation,  and  is  undertaken, 
not  as  a  distinct  business,  but  in  order  to  more  profit- 
ably carry  on  the  main  business,  then  it  will  be  upheld. 
Where  a  railroad  was  engaged  in  operating  a  coal 
mine,  it  has  been  held  that  the  test  should  be  whether 
the  real  object  of  the  mine  was  to  supply  the  railroad 
with  cheaper  fuel,  and  dispose  of  the  surplus  in  the 
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market,  or  whether  the  principal  object  was  to  make 
a  profit  in  the  business  of  selling  coal.  If  the  latter, 
then  the  capital  is  being  diverted  in  a  way  which  the 
shareholders  have  not  authorized,  and  the  corporation 
is  exercising  powers  not  permitted  to  it  by  the  state.'* 
It  was  decided,  in  this  case,  that  it  was  a  reasonable 
incident  to  the  railroad  business  to  conduct  a  hotel  at 
its  terminus.  The  absence  of  any  town  made  it  nec- 
essary, for  the  convenience  of  the  passengers,  to  have 
some  provision  for  their  accommodation,  and  the  lo- 
cation upon  a  beach,  of  a  high-grade  hotel,  would  en- 
able the  railroad  to  create  traffic  which  it  would  not 
otherwise  secure.  Therefore,  the  lease  was  within  the 
power  of  the  railroad  company,  and  it  was  bound  to 
perform  the  covenants  in  it  and  to  pay  the  rent.  Judg- 
ment was  given  for  the  plaintiffs,  Mary  and  Henry 
Hooper. 

EUUNO  LAW 
Story  Case  Answer 

When  a  corporation  is  given  power  to  conduct  a 
certain  business,  this  means  that  it  may  do  everything 
that  is  customarily,  and  in  the  common  understanding, 
a  part  of  that  business.  It  is  not  necessary  to  say  in 
a  charter  for  a  railroad  company  that  it  shall  have 
power  to  hire  engineers  and  conductors  and  brakemen, 
to  buy  a  right-of-way,  to  lay  a  track,  to  erect  signals, 
to  order  time  tables  and  tickets  from  the  printer,  or 
to  supply  ice  water  in  its  cars.  Those  things  are  all 
included  in  the  words  **own  and  operate  a  railroad." 
Thus,  the  words,  **to  be  a  body  corporate,*'  mean  that 
the  company  is  given  power  to  make  contracts,  to  have 
a  seal,  to  sue  and  be  sued  as  an  entity,  to  have  by-laws 
and  officers,  and  all  the  other  incidents  of  corporate 
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existence.  It  is  always  a  question  of  the  facts  of  the 
particular  case,  to  determine  the  extent  of  the  powers 
of  a  given  corporation.  The  words  of  the  general  law, 
or  of  the  charter,  must  read  in  their  ordinary  meaning, 
and  the  corporation  can  do  whatever  those  words 
allow  it  to  do  and  no  more.  It  can  not  engage  in  any 
business  which  is  not  included  in  its  charter  or  statu- 
tory powers,  no  matter  how  profitable. 

It  is  no  part  of  the  steel  business  to  develop  a  city, 
or  to  speculate  in  land.  The  contention  of  the  com- 
pany, in  the  Story  Case,  is  incorrect.  The  company 
could  provide  for  its  own  needs,  and,  if  necessary, 
could  house  its  workers,  but  it  has  no  power  to  take  the 
capital  subscribed  for  one  purpose  and  use  it  for  an- 
other. .When  it  built  stores,  which  other  people  would 
have  built;  when  it  opened  a  school,  that  the  town 
would,  otherwise,  have  started;  when  it  bought  land, 
merely  to  sell  it  at  a  profit,  it  was  engaging  in  a  dis- 
tinct and  unpermitted  business.  It  is  no  answer,  to 
say  that  the  corporation  is  not  injured,  or  that  the 
workmen  be  benefited.  The  transactions  are  not 
usual,  nor  are  they  made  necessary  by  any  emergency. 
The  Court  will  not  aid  in  carrying  them  out,  and 
Hengsturm  is  not  required  to  complete  his  contract. 


2.    Power  to  Hold  Land 
STOET  CASE 

The  Alice  of  Old  Vincennes  Hotel  Corporation 
owned  a  large  hotel  near  a  mineral  spring  in  Southern 
Indiana.  In  1910,  when  the  corporation  was  formed,  it 
purchased  five  acres  of  land  for  the  hotel  site.  In 
1914,  a  majority  of  the  stockholders  voted  to  purchase 
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two  hundred  acres  of  land,  on  which  to  build  a  golf 
course  for  the  use  of  the  hotel  guests.  Two  minority 
stockholders  objected  to  this  expansion  and  brought 
proceedings  in  Court  to  have  the  purchase  declared 
void,  on  the  ground  that  the  corporation  had  no  power 
to  purchase  any  land  except  for  hotel  purposes,  since 
the  charter  expressed  that  it  should  have  the  power 
for  this  purpose  only.  Should  the  minority  stock- 
holders win? 

BUIJNO  COIJBT  CASE 

Nicoll  vs.  N.T  SE,  R.  R.  Co.,  Volume  12  New  York 
Reports,  Page  121. 

Nicoll  gave  a  deed  to  the  New  York  and  Erie  Rail- 
road Company  of  a  strip  of  land  across  his  farm  for 
the  right-of-way  of  the  railroad.  Later,  he  wished  to 
regain  it  from  the  railway  company  and  brought  this 
action  to  have  the  corporation  ejected  from  the  posses- 
sion, on  the  ground  that  it  did  not  have  power  to  pur- 
chase land,  nor  to  take  a  deed  to  the  fee.  The  company 
was  chartered  for  fifty  years,  and  this,  it  was  claimed, 
made  it  impossible  for  it  to  take  more  of  a  title  than 
a  fifty-year  interest,  while  the  deed  purported  to  con- 
vey  the  whole  ownership,  for  all  time,  to  the  corpora- 
tion and  its  successors. 

It  was  held  that  the  company  was  entitled  to  retain 
the  land.  The  Court  said,  in  an  opinion  by  Mr.  Justice 
Parker:  **The  power  to  purchase  lands,  where  it  is 
necessary  for  the  other  purposes  of  the  corporation, 
is  a  power  incident  at  common  law  to  all  corporations, 
unless  they  were  specially  restrained  by  their  char- 
ters or  by  statute.  It  is  true,  that  corporations  are 
in  most  states,  expressly  prohibited  from  holding  land 
that  is  not  used  for  the  corporate  business,  and  cor- 
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porations,  for  the  purpose  of  buying  and  holding  real 
estate,  are  not  often  permitted.  But  one  of  the  gen- 
eral powers  of  any  corporation  is  the  holding,  pur- 
chasing, and  conveying  of  such  real  estate  as  the  pur- 
poses of  the  corporation  require." 

As  to  the  objections  that  the  corporation  could  not 
take  the  whole  title,  the  Court  said:  "The  unsound- 
ness of  that  position  is  easily  shown.  It  has  never  yet 
been  held  that  the  grant  of  a  title,  in  fee,  could  be  de- 
nied, because  the  grantee  had  but  a  limited  existence. 
If  it  were  so,  a  grant  could  never  be  made  to  an  indi- 
vidual in  /ee,  because,  in  his  earthly  existence,  he  is 
not  immortal.  It  is  not  to  the  parties  to  the  grant,  but 
to  its  terms,  that  we  look  to  ascertain  the  character 
and  extent  of  the  estate  conveyed.  By  our  statutes, 
a  deed  without  words  of  express  limitation  and  re- 
striction, conveys  the  whole  title  that  the  grantor  had. 
Upon  the  whole,  my  conclusion  is,  that  the  New  York 
and  Erie  Railroad  Company  took  from  Nicoll  a  fee. 
This  fee  may  be  fully  enjoyed  by  the  company,  in 
spite  of  its  limited  duration.  It  is  an  enjoyment  of  the 
fee  to  possess  the  land  and  to  have  full  control  of  it, 
including  the  power  of  alienation,  by  which  the  full 
value  of  the  fee  may  at  once  be  realized." 

There  was,  therefore,  no  defect  in  the  title  of  the 
defendant,  the  railroad  company,  and  Nicoll  could  not 
have  it  dispossessed  of  the  land-  Judgment  was  given 
for  the  defendant. 

EUUNO  IJIW 
Story  Case  Answer 

At  common  law,  every  corporation  has  the  power  to 
acquire,  hold,  and  convey  real  estate.  This  rule  has, 
however,  been  narrowly  construed  and,  in  many  cases, 
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modified  in  the  United  States.  Corporations  have  the 
right  to  purchase  that  amount  of  real  estate  which  is 
necessary  for  the  purpose  for  which  the  corporation  is 
formed.  A  corporation,  however,  is  not  limited  by  the 
express  words  of  its  charter ;  it  is  said  to  have  the  im- 
plied favor  to  do  these  things  which  are  necessary  to 
fulfill  the  express  purposes  for  which  it  is  organized. 
In  determining  these  incidental  or  implied  powers, 
simple  common  sense  is  used.  "Necessary,**  in  this 
connection,  does  not  mean  indispensable,  but,  merely, 
that  which  is  reasonably  convenient  and  usual,  in 
order  to  carry  out  the  corporate  purposes. 

It  might  be  most  unreasonable  and  unusual  to  say 
that  the  Astor  Hotel,  in  New  York,  or  the  Hotel  La 
Salle,  in  Chicago,  has  the  implied  power  to  own  and 
conduct  a  golf  links  many  miles  away  from  the  host- 
elry, and  yet,  it  may  be  most  reasonable  to  say  that 
a  summer  hotel,  or  resort  hotel,  in  the  country,  should 
have  this  implied  power.  We  think  the  minority  stock- 
holders, in  the  Story  Case,  should  lose. 


3.     Power  to  Enter  Into  a  Partnership 
STOBY  CASE 

In  January,  1913,  the  First  National  Bank  of  Vin- 
cennes,  loaned  $10,000  to  William  Baker,  and  received 
from  him,  as  collateral  security,  100  shares  in  the  Old 
Globe  Stock  Bank,  a  joint  stock  partnership.  The  loan 
to  Baker  was  on  a  note,  running  for  one  year.  This, 
Baker  failed  to  pay,  when  it  became  due,  and  the  First 
National  Bank  considered  itself  owner  of  the  stock 
in  the  Old  Globe  Stock  Bank.  During  the  year  1914, 
shortly  after  Baker  defaulted  on  his  note,  the  Old 
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Globe  Stock  Bank  became  bankrupt,  leaving  many 
creditors.  These  creditors  now  looked  to  the  First 
National  Bank,  as  a  partner  in  the  joint  stock  bank, 
for  payment  of  their  debts.  The  First  National  Bank 
maintained  that  it  was  not  and  could  not  be  a  partner, 
and,  therefore,  no  partnership  liability  could  attach  to 
it.    Is  this  correct? 

EUUNQ  COUET  CASE 

Mallory  vs.  Hanaur  Oil  Works,  Volume  86  Tennes- 
see Reports,  Page  598.  ' 

Several  corporations  and  individuals,  engaged  in 
the  manufacture  of  cotton  seed  oil,  formed  a  syndi- 
cate or  partnership,  by  articles  of  agreement,  under 
which  all  the  mills  were  to  be  operated  under  a  single 
management  and  all  the  profits  put  into  a  single  fund, 
to  be  divided  among  the  members.  During  the  second 
year  of  the  syndicate,  the  Hanaur  Oil  Works,  at  a 
meeting  of  its  directors,  passed  a  resolution,  declaring 
that  it  considered  the  articles  of  agreement  illegal  and 
void,  that  it  would  no  longer  recognize  them  because 
they  were  not  within  the  power  of  the  corporation  to 
make,  and  that  it  would  operate  its  own  plant,  inde- 
pendently. This  action  was  brought  by  Mallory  and 
the  other  members  of  the  partnership,  for  damages 
for  the  breach  and  repudiation  of  the  contract. 

The  Court  held,  that  the  corporation  had  no  power 
to  enter  into  the  partnership  agreement.  The  forma- 
tion of  a  partnership  is  usual  and  proper  between  in- 
dividuals, but  corporations  are  supposedly  engaged  in 
business  on  their  own  account.  They  are,  themselves, 
associations,  somewhat  analogous  to  the  partnership 
and  impliedly  a  substitute  for  it.    It  is  not  necessary 
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nor  incidental  for  a  corporation  to  form  a  partnership, 
but  it  is  incongruous  and  inconsistent.  Instead  of 
managing  its  business  and  property  through  its  di- 
rectors, it  puts  them  in  full  charge  of  all  the  other 
members  of  the  partnership.  The  power  to  do  this 
can  not  be  implied,  as  an  incident  or  a  part  of  the 
powers  expressly  given,  but  must  be  conferred  in  ex- 
press words  by  the  statute  or  charter  before  the  cor- 
poration can  exercise  it. 

Since  it  was  improper  and  ultra  vires  (beyond  its 
powers)  for  the  Hanaur  Oil  Works  to  make  this  syndi- 
cate agreement,  it  was,  at  all  times,  its  duty  to  repudi- 
ate it.  It  can  not  be  held  liable  in  damages  for  reas- 
serting the  control  of  its  own  property,  which  it  ought 
never  to  have  given  over.  Therefore,  it  is  not  liable 
for  the  breach  of  the  agreement.  Judgment  was  given 
for  the  defendant. 

BUUNQ  I.AW 
Story  Case  Answer 

A  corporation  has  no  power  to  enter  into  a  partner- 
ship in  the  absence  of  statutory  authorization.  In  a 
partnership,  each  member  has  power  to  bind  the  firm 
and  every  other  member  through  the  firm.  It  is  a 
fundamental  rule  in  corporations,  that  a  corporation 
must  act  through  its  directors  and  authorized  agents. 
If  a  corporation  were  a  member  of  a  partnership,  it 
would  be  bound  by  the  acts  of  another  member  of  the 
partnership,  and  this  would  result  in  authorizing  some 
one  outside  of  the  corporation  to  act  for  it.  Such  a 
situation,  also,  would  involve  the  corporation  in  new 
responsibilities,  through  agents  over  whom  it  had  no 
control.  Therefore,  it  is  incongruous  and  inconsistent 
for  a  corporation  to  enter  a  partnership  relation.    It 
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is  apparent,  also,  that,  if  this  power  were  allowed, 
corporations,  trusts  and  monopolies  would  be 
fostered. 

In  the  Story  Case,  the  First  National  Bank  is  not 
liable  as  a  partner,  although  it  did,  temporarily,  hold 
partnership  property,  in  protecting  itself  on  a  loan. 


4.     Power  to  Borrow  Money 
STOBY  CASE 

The  Commonwealth  Building  and  Loan  Corporation 
was  organized  in  a  western  state,  under  a  law  denying 
the  corporation  the  power  to  borrow  money  more  than 
twice  the  sum  for  which  it  was  capitalized.  This  cor- 
poration was  capitalized  at  $200,000,  and  had  borrowed 
$400,000,  when  it  negotiated  with  Burnham  and  Gil- 
bert, bankers,  for  a  loan  of  $25,000.  The  bankers  in- 
quired as  to  the  association's  condition,  and  were  as- 
sured that  the  company  had  not  exceeded  its  charter 
powers.  Upon  this  representation,  they  made  the  loan. 
Later,  the  Commonwealth  corporation  refused  to  re- 
pay this  amoxmt,  and  maintained,  in  Court,  the  lack  of 
power  to  borrow  this  sum  of  money.  Is  this  a  good 
defense  ? 

BXTLINa  OOUBT  CASE 

Bradbury  vs.  Boston  Canoe  Club,  Volume  153  Mas- 
sachusetts Reports,  Page  77. 

The  Boston  Canoe  Club  was  incorporated  for  the 
purpose  of  operating  and  owning  a  club  house,  and  for 
encouraging  athletic  exercises.  It  borrowed  money 
from  the  plaintiff,  Bradbury,  and  when  he  sued  to  re- 
cover it,  asserted  that  it  was  not  liable  because  it  had, 
as  a  corporation,  no  power  to  borrow  and  could  not  be 
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held  for  the  acts  of  its  treasurer,  where  he  had  acted 
beyond  the  powers  of  the  corporation. 

Mr.  Justice  Hohnes  said,  in  the  opinion  of  the  Court : 
"It  would  be  impossible  to  argue  that  the  defendant 
had  not  recognized  and  ratified  the  acts  of  its  treas- 
urer. The  money  was  received  by  the  corporation  and 
used  by  it.  The  only  question  for  us  is,  whether  the 
corporation  acted  illegally  in  borrowing  the  money  for 
the  purpose  of  erecting  the  club  house.  Under  its 
charter,  and  the  general  laws  of  the  state,  it  is  given 
power  to  *hold  real  and  personal  estate,  and  to  hire, 
purchase,  or  erect  suitable  buildings  for  its  accommo- 
dation.' We  are  of  the  opinion  that  the  defendant  had 
the  power  to  lease  this  land  and  erect  the  club 
house  upon  it.  Having  this  power,  it  was  entitled  to 
raise  money  for  the  purpose.  Borrowing  money  is  a 
usual  and  proper  means  of  accomplishing  what  the 
statute  expressly  permits.** 

It  was,  therefore,  decided  that,  even  without  words 
expressly  granting  the  power  to  borrow,  any  corpora- 
tion has  that  power  to  the  extent  that  it  is  a  necessary 
or  customary  way  of  carrying  out  its  other  powers. 
The  Boston  Canoe  Club  had  received  and  emploj'ed 
the  money  borrowed  from  Bradbury,  by  its  treasurer, 
and  was,  therefore,  liable  for  the  repayment  of  it. 
Judgment  was  given  for  the  plaintiff. 

EUIilNG  I.AW 
Story  Case  Answer 

As  the  Ruling  Court  Case  indicates,  a  corporation 
may  borrow  money,  if  this  is  necessary  and  appropri- 
ate for  the  transaction  of  its  corporate  business. 
Sometimes,  state  statutes  limit  the  amount  of  money 
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a  corporation  may  borrow.  It  is  held,  however,  that  a 
person  who  lends  money  in  good  faith,  acting  in  reli- 
ance upon  the  representations  of  those  who  control 
the  corporation,  and  has  no  knowledge  of  the  actual 
circumstances,  may  recover  the  amount  he  has  loaned, 
even  though  the  corporation  has  already  borrowed  be- 
yond the  authorized  amount.  In  the  Story  Case,  Bum- 
ham  and  Gilbert  should  be  given  judgment  against  the 
Commonwealth  corporation. 


5.     Power  to  Make  Negotiable  Paper 
brOEY  CASE 

Harry  Moore  was  president  of  the  Western  Realty 
Corporation;  Simon  Crackel,  the  treasurer.  Moore 
was  in  need  of  money  and  persuaded  Crackel  to  make 
him  a  personal  loan  mth  the  added  security  of  the 
corporation.  Crackel  issued  a  promissory  note  to  the 
company  as  follows : 

"January  4,  1914. 
I  promise  to  pay  to  the  Western  Realty  Cor- 
poration, or  order,  ($1,000)  One  Thousand  Dol- 
lars, in  one  year  from  date,  with  (6)  six  per  cent 
interest. 

(Signed)     Simon  Crackel.*' 
On  the  back  of  the  note  he  indorsed  as  follows : 
**Pay  to  Harry  Moore,  or  order. 
(Signed)    Western  Realty  Corporation, 
By  Simon  Crackel,  Treas.*' 
Moore  indorsed  the  note  to  Edward  Hack,  who  paid 
him  $950  for  the  instrument.    At  the  end  of  the  year, 
as  neither  Moore  nor  Crackel  were  able  to  pay,  Hack 
started  suit  against  the  corporation,  as  an  indorser. 
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In  the  meantime,  Moore  and  Crackel  had  resigned 
from  the  corporation.  The  organization  maintained 
in  defense,  that  it  had  not  received  any  value  for  the 
indorsement,  that  it  was  executed  without  any  charter 
right,  and  that,  therefore,  it  was  not  liable.  Is  this 
a  good  defense? 

BUUNG  COUBT  CASE 

Monument  National  Bank  vs.  Globe  Works,  Volume 
101  Massachusetts  Reports,  Page  57,  and  Volume  3 
American  Reports,  Page  322. 

The  Globe  Works,  a  manufacturing  corporation, 
gave  its  promissory  note  to  an  associate,  for  him  to 
borrow  money  upon  it  or  discount  it  to  improve  his 
credit.  The  Globe  Works  received  no  consideration 
for  the  note  whatever,  but  it  was  agreed  between  the 
parties  that  the  recipient  should  pay  the  note  at  its 
maturity,  so  that  the  Globe  Works  would  not  be  re- 
quired to  satisfy  it.  This  arrangement  was  not  car- 
ried out,  and  the  holder  of  the  note,  the  Monument 
National  Bank,  sued  the  Globe  Works.  The  argument 
for  the  defendants  consisted  in  the  fact  that  the  cor- 
poration had  no  power  to  give  a  negotiable  note,  but 
the  plaintiff  maintained  that  the  issue  of  negotiable 
paper  was  a  necessary  and  incidental  part  of  any  bus- 
iness dealings,  and  that  since  the  corporation  might 
have  lawfully  issued  the  note  for  a  business  debt,  pur- 
chasers of  the  note  do  not  take  the  risk  of  its  having 
been  issued  for  a  purpose  outside  the  business  of  the 
corporation. 

The  Court  held  that  the  lack  of  consideration  for  the 
note  was  no  defense  to  the  holder  of  it  if  he  did  not 
know  of  it.     If  the  corporation  had  power  to  issue 
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notes,  and  did  issue  one  which  was  regular  in  form 
and  appearance,  those  dealing  with  it  have  a  right 
to  rely  on  the  validity  of  the  act,  and  need  not  always 
investigate  to  learn  if  the  money  was  properly  applied. 
It  is  not  like  a  power  which  the  corporation  does  not 
have  or  which  is  forbidden  to  it,  but  it  is  a  case  where 
the  power  is  exceeded  in  a  particular  case.  Where 
the  facts,  which  make  it  improper,  are  known  to  the 
corporation,  and  unknown  and  difficult  to  discover  for 
other  persons,  it  is  the  corporation  which  must  take 
the  risk,  and  be  liable  for  the  acts  of  its  officials,  even 
if  improper. 

The  Court  also  held  that  the  corporation  had  the 
general  power  to  issue  notes,  although  its  charter  did 
not  contain  an  express  grant,  to  that  effect.  Mr.  Jus- 
tice Hoar,  in  the  opinion  of  the  Court,  pointed  out  that 
in  England  the  rule  was  contrary.  There,  it  is  con- 
sidered that  the  issue  of  negotiable  paper  is  so  import- 
ant and  dangerous  a  power  that  only  express  words 
can  confer  it.  But  in  this  country,  the  law  reflects  the 
general  custom  of  business,  which  is  that  any  credits 
or  indebtednesses  are  ordinarily  evidenced  by  nego- 
tiable instruments.  Therefore,  in  this  country,  cor- 
porations, like  partnerships,  are  presumed  to  have  the 
power  to  issue  negotiable  notes  whenever  they  are  en- 
gaged in  a  commercial  business.  Not  only  trading  or 
banking  companies,  but  also  manufacturing  and  trans- 
portation corporations,  have  as  an  incident  to  their 
main  purpose,  the  power  to  issue  negotiable  notes. 

It  was  therefore  held  (1)  that  the  Globe  Works  had 
power  to  issue  negotiable  promissory  notes  as  a  cor- 
poration, and  (2)  that  the  absence  of  consideration  in 
this  case  and  the  issue  for  a  purpose  which  was  not 
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part  of  the  corporation  business  but  an  act  of  accom- 
modation only,  was  not  a  defense  against  a  person  who 
did  not  know  the  facts. 

Judgment  was  given  for  the  plaintiff.   . 

EUUNG  LAW 
Story  Case  Answer 

The  Courts  hold  that,  since  a  corporation  may  bor- 
row money  and  thereby  contract  debts,  it  may  make 
provisions  for  their  payment  by  drawing,  indorsing, 
or  accepting  notes  or  bills  of  exchange — But  at  com- 
mon law,  a  corporation  has  no  implied  power  to  exe- 
cute or  indorse  commercial  paper  for  accommodation, 
because  this  is  manifestly  neither  necessary  nor  inci- 
dental to  conducting  its  general  business.  If,  how- 
ever, the  corporate  power  to  issue  commercial  paper 
has  not  been  restricted  by  the  statute  or  charter,  and 
the  corporation  has  authority  to  issue  and  indorse 
notes  and  bills,  a  bona  fide  purchaser,  without  know- 
ledge that  the  instrument  was  given  by  way  of  accom- 
modation, will  be  protected.  If,  therefore,  in  the  Story 
Case,  Hack  purchased  the  note,  not  knowing  of  the 
circumstances  under  which  it  was  executed,  he  may 
recover  against  the  corporation. 


6.    Power  to  Give  a  Mortgage 

STORY  CASE 

The  Centralia  and  Southern  Railroad  Company 
desired  to  raise  funds  for  new  rolling  stock,  and  pro- 
posed to  do  so  by  means  of  a  bond  issue,  secured  by  a 
deed  of  trust,  covering  all  their  cars  and  equipment. 
The  trust  deed  would  be  in  substance  a  chattel  mort- 
gage, transferring  all  the  cars,  engines,  etc.,  owned  by 
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the  railroad  or  in  the  future  acquired  by  it,  to  a  Trust 
Company  as  trustee,  to  be  held  for  the  benefit  of  the 
owners  of  the  bonds,  either  to  reconvey  it  to  the  com- 
pany if  the  bonds  were  paid  at  their  maturity,  or  to 
take  possession  and  sell  it  at  any  time  that  the  inter- 
est on  the  bonds  should  not  be  paid  promptly.  The 
railroad  company  was  authorized  *'to  purchase,  held, 
and  sell  such  real  and  personal  property  as  shall  be 
necessary  for  the  purpose  above  set  forth."  This  pur- 
pose was  stated  to  be  the  operation  of  the  railroad. 
The  charter  or  the  incorporation  statutes  did  not  say 
that  a  corporation  or  a  railroad  corporation  had 
power  to  issue  bonds  or  give  mortgages,  nor  did  they 
say  that  it  should  not  have  that  power. 

Can  the  railroad  company  lawfully  execute  the 
trust  deed,  and  will  the  bond  holders  be  able  to  en- 
force it? 

EUUNG  COURT  CASE 

Thompson  vs.  Lambert,  Volume  44  Iowa  Reports, 
Page  239. 

Thompson  was  a  member  of  the  Scott  County  Agri- 
cultural Society.  Against  his  objection,  that  society 
determined  to  raise  money  for  improving  the  means 
of  transportation  to  the  fair  grounds  which  it  owned, 
and  to  make  loans  and  advances  to  a  street  railway 
company  which  was  building  a  line  out  to  the  grounds. 
It  gave  a  mortgage  to  secure  the  money  borrow^ed,  and 
Thompson  and  another  member  brought  this  action  to 
prevent  a  foreclosure  of  the  mortgage,  asking  the 
Court  to  declare  it  void  because  the  society  had  no 
power  to  give  a  mortgage. 

The  Court  decided  that  the  corporation  had  the 
power  to  give  a  mortgage  and  that  it  had  been  prop- 
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erly  exercised  in  this  case.  It  was  not  necessary  to 
decide  that  the  corporation  could  properly  give  aid  to 
the  street  railway,  because  if  it  had  power  to  borrow 
for  any  purpose,  the  lender  could  not  be  required  to 
see  what  happened  to  the  money  nor  to  take  the  risk 
of  its  application  after  once  received  by  the  corpora- 
tion officers.  The  sole  issue  here  was  whether  the  loan 
and  mortgage  were  beyond  the  corporate  powers.  It 
was  decided  that  they  were  not. 

Mr.  Chief  Justice  Seevers  said,  in  the  opinion  of  the 
Court:  "The  statute  under  which  this  Agricultural  So- 
ciety was  incorporated  gave  the  corporators  the  right 
to  assume  any  and  all  powers  necessary  and  proper 
to  carry  out  the  objects  of  the  corporation.  They, 
however,  declared  the  object  of  the  corporation  to  be 
only  "the  improvement  of  agriculture,  horticulture, 
mechanic  arts,  rural  and  domestic  economy.'*  The 
power  to  borrow  money  and  execute  mortgages  was 
neither  assumed  nor  prohibited.  In  the  absence  of  any 
such  prohibitory  provision,  the  power  to  execute  mort- 
gages as  security  for  indebtedness  created  for  the 
necessary  and  proper  purposes  of  carrying  out  the  ob- 
jects of  the  corporation,  impliedly  exists.  For  the  pur- 
pose of  effecting  the  objects  of  the  corporation  its 
powers  are  as  broad  and  comprehensive  as  those  of  an 
individual,  unless  the  exercise  of  the  asserted  power  is 
expressly  prohibited." 

Since  the  corporation  had  power  to  give  mortgages, 
and  this  one  had  been  given  under  the  apparent  au- 
thority of  the  corporation  in  the  course  of  its  business, 
there  was  no  reason  why  it  should  not  be  enforced 
against  the  corporation.    Therefore^  the  plaintiffs  had 
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no  right  to  have  the  foreclosure  prohibited  or  the 
mortgages  declared  void. 
Judgment  was  given  for  the  defendants. 

RUIiINa  LAW 
Story  Case  Answer 

It  may  fairly  be  presumed  that  the  state  would  not 
charter  a  corporation  for  a  certain  purpose  and  then 
prevent  it  from  fulfilling  that  purpose.  Therefore,  it 
is  a  weU  established  rule,  that  a  corporation  is  deemed 
to  have  all  the  powers,  even  though  not  expressly 
stipulated  in  the  charter,  which  are  reasonably  neces- 
sary for  it  to  have  in  order  to  carry  out  its  main  pur- 
pose. The  rule  is  very  similar  to  the  doctrine  of  the 
powers  of  the  Federal  Government,  which,  like  the 
corporation,  has  no  powers  except  those  conferred 
upon  it.  But  any  power  that  is  essential,  and  even 
those  not  strictly  essential  but  highly  convenient  and 
desirable,  are  by  implication  conferred  when  the 
power  to  do  the  main  work  of  the  corporation  is  con- 
ferred. Giving  mortgages  is  not  strictly  a  part  of  any 
business,  but  it  is  highly  desirable  to  any  enterprise 
which  needs  to  raise  money,  and  in  general,  any  cor- 
poration has  the  power  to  mortgage  its  property. 

A  railroad  can  scarcely  ever  be  conducted  without 
depending  on  outside  capital  at  times.  New  improve- 
ments are  made  only  by  borrowing  money,  and  a  large 
amount  can  be  borrowed  only  in  the  customary  way. 
The  Centralia  and  Southern  Railroad  Company  has 
the  power  to  operate  its  road  and  also  to  conduct  all 
necessary  and  proper  business  operations,  such  as  bor- 
rowing money  by  the  sale  of  bonds,  secured  by  a  chat- 
tel mortgage  upon  its  rolling  stock.  \The  mortgage  is 
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vaKd,  and  the  purchasers  of  the  bonds  vnB.  be  able  to 
enforce  it. 

7.    Power  to  Act  as  Trustee  and  as  Executor  or 

Administrator 

STOEY  CASE 

Henry  Bnrkhart  had  been,  during  his  life,  a  director 
and  generous  contributor  to  the  Parkside  Orphan's 
Home,  a  private  corporation.  Upon  liis  death,  his  will 
was  found  to  contain  the  provision  that  his  executor 
should  transfer  certain  of  the  stocks  and  bonds  which 
he  owned  to  the  Parkside  Orphan's  Home.  This  or- 
ganization was  to  hold  them  as  trustee  for  the  bene- 
fit of  all  the  orphan  children  in  the  home  at  the  time 
of  the  death  of  Mr.  Burkhart,  to  allow  the  interest  to 
accumulate,  and  to  keep  the  fund  reinvested;  then  to 
pay  out  of  the  principal,  $1,000  to  each  child,  as  he 
reached  the  age  of  twenty  years,  the  time  when, 
according  to  the  rules  of  the  home,  he  would  be 
required  to  leave  and  seek  independent  support.  The 
corporation,  as  tmstee,  was  directed  to  deliver  any 
balance  remaining  after  the  payment  to  the  last  of  the 
children  included  in  the  gift,  to  the  endowment  fund  of 
the  corporation.  The  executor  of  Mr.  Burkhart 's 
estate  intended  to  transfer  the  securities  to  the  cor- 
poration as  directed,  but  before  he  had  completed  the 
business,  an  application  was  made  to  the  Probate 
Court,  under  whose  direction  the  executor  was  acting, 
for  the  Court  to  order  the  executor  not  to  make  the 
transfer,  but  to  give  the  securities  to  the  petitioner, 
Henry  Burkhart,  Junior,  the  son  of  the  deceased  and 
the  one  entitled  under  the  will  to  whatever  was  not 
otherwise  disposed  of.    The  basis  for  this  application 
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was  the  contention  that  the  corporation  was  not  a 
trust  company,  that  acting  as  trustee  was  no  part  of 
its  power  to  conduct  an  orphans '  home,  and  that  it 
would  therefore  be  unable  to  carry  out  the  trust.  The 
petition  then  alleged  that  because  of  this,  the  corpor- 
ation could  take  the  funds  and  disregard  the  directions 
of  the  trust;  that  the  purpose  of  the  donor  would  be 
therefore  defeated  and  the  gift  would  fail;  that  it 
should  therefore  be  disregarded  by  the  Court  and  the 
funds  paid  over  to  the  petitioner,  Henry  Burkhart, 
Junior,  as  though  they  had  not  been  given  by  the  will. 
The  Court  must  decide  two  questions,  (1)  Can  the 
corporation  act  as  trustee  and  carry  out  the  gift,  and 
(2)  If  not,  what  should  be  done  with  the  money? 

r-ULING  COURT  CASE 

President  and  Directors  of  Georgetoivn  College  vs, 
Browne,  Volume  34  Maryland  Reports,  Page  450. 

Mary  E.  Browne  executed  a  will  by  which  she  gave 
all  of  her  property  to  the  corporation,  entitled  the 
President  and  Directors  of  Georgetown  College,  and 
she  named  that  corporation  as  her  sole  executor.  The 
corporation,  after  her  death,  applied  to  the  probate 
court  for  official  appointment  and  authority  to  act  as 
executor,  but  its  power  to  act  was  denied  by  the  broth- 
er of  Mary  Browne,  Charles  C.  Browne.  Mr.  Browne 
asked  the  Court  to  deny  the  application  of  the  corpor- 
ation and  to  appoint  him  as  administrator,  because  of 
his  interest  in  the  estate  and  relationship  to  the 
deceased. 

The  Court  held  that  the  corporation  was  not  entitled 
to  act.  The  office  of  executor  or  administrator  is 
essentially  a  position  of  personal  responsibility  and 
trust,  and  can  not  be  delegated  by  the  one  appointed. 
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But  since  a  corporation  can  act  only  through  its 
agents,  it  could  not  perform  the  duties  without  dele- 
gating them.  Therefore,  it  will  be  presumed  that  it  is 
not  capable  of  filling  the  position,  and  it  is  only  where 
a  statute,  by  so  many  words,  establishes  the  contrary 
that  it  is  empow^ered  to  act.  The  power  is  not  one 
which  can  be  implied,  but  must  be  clearly  conferred. 

Mr.  Justice  Miller,  delivering  the  opinion  of  the 
Court,  said:  "We  take  it  to  be  a  well  settled  rule  that 
a  corporation  can  not  become  an  executor  or  an  admin- 
istrator.'' Thus  the  application  of  the  President  and 
Directors  of  Georgetown  College  was  denied,  and 
Charles  Browne,  as  the  nearest  relative,  was  appoint- 
ed administrator. 

Judgment  was  given  for  the  defendant,  Browne. 

EUMNO  LAW 
Story  Case  Answer 

In  practically  every  state,  the  statutes  provide  that 
a  corporation  may  be  formed  for  the  purpose  of  doing 
a  trust  business  and  that  every  corporation  formed 
for  that  purpose  or  a  similar  one  may  be  appointed  as 
an  executor  by  a  will,  as  an  administrator  by  a  court, 
as  a  trustee  by  will,  deed,  or  order  of  court,  and  even, 
in  many  states,  as  guardian,  to  the  same  extent  that 
any  natural  person  could  be  so  appointed.  There  is 
no  question  that  a  company,  not  covered  by  the  terms 
of  such  a  statute,  or  any  companies  where  no  such  sta- 
tute exists,  can  not  fill  the  position  of  executor  or 
administrator.  In  the  development  of  the  law, 
through  history,  these  positions  have  always  been 
regarded  as  positions  of  personal  responsibility. 
Although  they  are  to-day  very  often  purely  financial 
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responsibilities,  which  a  corporation  is  well  fitted  to 
assume,  the  law  nevertheless,  unless  changed  by  act  of 
the  legislature,  must  continue  to  regard  them  as  per- 
sonal trusts,  which  can  not  be  administered  by  an 
impersonal  corporation.  As  to  the  position  of  trus- 
tee, the  law  is  not  yet  clearly  settled.  The  ordinary 
trust  relations  of  business,  such  as  that  of  a  mortgagee 
or  a  transferee  without  consideration,  are  commonly 
and  lawfully  assumed  by  corporations  formed  for  mer- 
cantile, manufacturing,  or  any  other  purpose.  But 
such  corporations  would  clearly  not  have  the  power  to 
accept  trust  obligations  which  required  many  transac- 
tions, much  responsibility,  and  the  exercise  of  func- 
tions inconsistent  with  the  corporate  purpose.  For 
instance,  a  corporation  formed  to  manufacture  furni- 
ture, would  not  have  authority  to  act  as  trustee  under 
a  will  in  which  it  was  given  a  large  estate  and  directed 
to  manage,  care  for,  and  cultivate  the  estate,  sell  its 
produce,  and  pay  the  income  over  to  the  wife  and  chil- 
dren of  the  deceased  donor  during  their  lives.  Be- 
tween these  limits,  the  courts  have  decided  many 
cases,  not  all  easy  to  reconcile.  But  the  general  rule 
may  be  stated  to  be  that  a  corporation,  not  a  trust 
company,  has  no  power  to  act  as  trustee  where  the  exe- 
cution of  the  trust  would  require  powers  inconsistent 
with  the  general  powers  of  the  corporation. 

In  the  Story  Case,  as  the  Parkside  Orphan's  Home 
is  not  a  trust  company,  and  may  carry  on  its  business 
of  operating  the  home  without  also  holding  the  fund 
given  by  Mr.  Burkhart,  the  Court  would  hold  that  it 
had  no  power  to  execute  the  trust  and,  consequently, 
no  right  to  accept  it.  The  answer  to  the  second  ques- 
tion is  not  part  of  the  law  of  corporations,  but  it 
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may  be  said  here  that  the  principles  of  the  law  of 
trusts  would  require  the  Court  to  appoint  a  trust  com- 
pany or  responsible  individual  to  take  this  gift,  and 
would  not  allow  it  to  be  taken  away  from  the  philan- 
thropic purpose  of  Mr.  Burkhart  to  be  given  to  his  son. 
The  executor  would  not  be  allowed  to  give  it  to  either 
the  Parkside  Orphan 's  Home  or  Mr.  Burkhart,  Junior, 
but  would  be  directed  as  to  its  disposition. 


8.     Power  to  Purchase  and  Hold  Its  Own  Shares 
STOBY  CASE 

Irving  Powell  and  Julius  Frankel  had  discovered  a 
very  rich  mine,  which  they  had  transferred  to  a  corpor- 
ation which  they  had  formed,  called  the  Sxmrise  Mines, 
Limited.  They  had  retained  the  control  of  the  corpor- 
ation, by  each  holding  thirty  per  cent  of  the  stock. 
The  corporation  accumulated  a  surplus  of  $20,000  dur- 
ing the  profitable  years,  and  then  the  mine  began  to 
give  out  in  certain  sections,  so  that  the  operations  were 
somewhat  reduced.  As  this  resulted  in  liberating 
some  of  the  original  capital,  the  corporation  had  in  its 
hands  $20,000  more  than  it  actually  required  in  its 
work.  Since  there  were  indications  that  even  more  of 
the  activities  would  have  to  be  given  up,  Powell  and 
Frankel  were  anxious  to  get  their  money  out  of  the 
company.  As  directors,  they  adopted  a  resolution 
which,  as  a  majority  of  the  stockholders,  they  ratified, 
providing  that  the  corporation  would  use  the  $40,000 
available,  to  accept  the  offer  received  by  the  corpor- 
ation, from  Irving  Powell  and  Julius  Frankel  to  sell  to 
the  corporation  four  hundred  shares  of  its  own  stock 
at  par.     The  resolution  recited  that  the  stock  was 


CORPORATIONS  265 

fairly  worth  on  the  open  market  more  than  $100  a 
share,  and  probably  about  $125  a  share,  because  of  the 
continued  payment  of  regular  dividends  and  the  accu- 
mulation of  the  surplus;  it  further  recited  that  the 
offer  was  being  accepted,  in  part  because  of  the  ad- 
vantage it  would  be  to  the  corporation  to  reduce  its 
capital,  which  had  become  more  than  its  plant  re- 
quired, or  could  pay  usual  dividends  upon,  and  to 
diminish  the  amount  of  the  capital  stock  liability. 
A  bill  was  immediately  filed  in  a  court  of  equity,  by 
Albert  Spaulding,  the  holder  of  five  shares  of  stock, 
against  the  Sunrise  Mines,  Limited,  and  Irving  Pow- 
ell and  Julius  Frankel,  directors,  asking  the  Court 
to  enjoin  the  corporation  from  carrying  out  the  agree- 
ment or  the  directors  from  paying  out  the  money, 
and  asking  that  the  contract  be  declared  void  and 
beyond  the  powers  of  the  corporation.  The  answer 
denied  that  the  complainant  had  any  cause  for  his 
objection,  and  showed  that,  whereas,  before  the  sale 
his  shares  would  be  worth  nominally  1-1000  of  the 
combined  capital  and  surplus  of  $120,000,  or  $120 
apiece,  after  the  proposed  sale,  he  would  have  an 
interest  in  the  400  shares  held  by  the  corporation,  or 
in  effect  a  1-600  interest  in  a  capital  investment  re- 
duced only  to  $80,000,  in  other  words  $133.33  per 
share. 

Should  the  Court  interfere? 

BXTLING  COUBT  CASE 

Coppin  vs.  Greenless  Company,  Volume  38  Ohio 
State  Reports,  Page  275. 

This  suit  was  brought  upon  a  contract  made  by  the 
Greenless  Company  to  buy  some  of  its  own  stock  from 
Coppin.    The  company  urged  that  it  was  not  within 
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its  power  to  make  such  a  contract  and  that  it  should 
not,  therefore,  be  held  liable. 

Mr.  Justice  Mcllvaine  delivered  the  opinion  of  the 
Court.  It  was  recognized  that  the  decisions  of  differ- 
ent courts  in  different  states  were  not  all  harmonious, 
and  that  some  courts  had  held  that  a  corporation 
could  buy,  hold  and  sell  its  own  stock.  But,  said  the 
Court,  *' We  think  the  decided  weight  of  authority  both 
ia  England  and  in  the  United  States,  is  against  the 
existence  of  the  power,  unless  conferred  by  express 
grant,  or  clear  implication.  There  is  an  admitted  ex- 
ception to  the  rule,  in  that  corporations  are  allowed 
to  take  their  own  stock,  in  satisfaction  of  debts  due  to 
them  or  upon  the  foreclosure  of  liens  for  subscriptions 
or  assessments,  or  where  it  is  otherwise  acquired,  lq- 
cidentally  to  a  transaction  in  the  ordinary  course  of 
business.  It  is  also  proper  for  a  corporation  which  is 
accumulating  surplus  profits,  to  apply  some  of  these 
to  the  purchase  of  its  own  stock,  thereby,  reducing  the 
amount  of  outstanding  capital.  The  creditors  of  the 
corporation  are  not  injured  by  this,  although  it  may 
be  that  any  of  the  stock  holders  would  have  the  right 
to  object,  because  their  proportion  of  responsibility 
for  the  corporation  is  increased.  But  where  the  sole 
object  of  the  corporation  is,  as  in  this  case,  "for 
manufacturing  purposes,"  it  cannot  be  said  in  any 
just  sense  that  the  power  to  acquire,  invest  in,  or  con- 
vey its  own  stock  was  either  necessary  or  convenient 
for  "manufacturing  purposes.'*  If  the  right  of  a  cor- 
poration to  purchase  its  own  stock  at  pleasure  exists 
and  is  unlimited,  it  might  buy  every  share  so  that  the 
corporation  alone  would  represent  the  stockholders 
who  are  assumed  to  be  behind  the  corporation.    Cred- 
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itors  have  a  right  to  assume  that  the  capital  represents 
an  actual  investment,  and  that  the  amount  remains  in 
the  hands  of  the  corporation  and  has  not  been  paid 
back  to  those  who  subscribed  it.  Creditors  do  not  have 
the  security  intended  to  be  afforded  by  the  law,  if  the 
corporation  can  pay  out  its  assets  in  the  purchase  of 
its  stock,  whether  it  is  held  subject  to  be  reissued  or 
is  considered  to  be  extinct,  because  in  either  event  the 
amount  at  stake  by  individual  shareholders  has  been 
reduced. ' ' 

Since  the  contract  was  not  within  the  powers  of  the 
defendant  corporation,  it  could  not  be  enforced,  and 
judgment  was  given  for  the  defendant,  the  Greenless 
Company. 

RULINa  LAW 
Story  Case  Answer 

Stock  purchased  by  the  corporation  itself  may  be 
either  cancelled  and  deducted  from  the  outstanding 
capital,  or  it  may  be  temporarily  held  by  the  corpor- 
ation for  resale,  and  in  the  mean  time  its  dividends 
collected  by  the  corporation  like  any  other  income.  It 
is  very  common  to  provide  in  corporation  charters 
that  the  corporation  shall  have  power  to  purchase  and 
hold  its  own  stock  and  this  provision  mil,  in  general, 
be  valid  and  prevailing.  Even  without  any  such  pro- 
vision, a  corporation  has  power  to  take  its  stock  in  the 
ordinary  course  of  its  affairs.  For  instance,  it  is 
common  to  provide  that  if  the  holder  of  any  shares 
fails  to  pay  promptly  an  assessment  levied  upon  them, 
the  corporation  may  declare  forfeited,  his  shares,  or 
may  sell  them  at  public  sale,  or  may  itself  buy  them 
for  the  amount  of  the  assessment  levied.  Stock  ac- 
quired in  this  w^ay  would  ordinarily  be  held  as  treas- 
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nry  stock,  to  be  sold  at  the  first  opportunity,  or  would 
be  cancelled  and  added  to  the  unissued  or  unsubscribed 
capital.  Such  a  transaction  would  be  fully  within  the 
ordinary  powers  of  a  corporation.  But  any  purchases 
of  its  owD.  stock  for  investment  purchases  only,  or  any 
purchases  which  have  the  result  of  turning  the  cap- 
ital back  to  the  shareholders,  leaving  the  creditors 
holding  an  empty  bag  containing  only  liabilities,  would 
not  be  sanctioned.  Even  without  special  provision  in 
the  charter,  most  courts  would  now  uphold  a  purchase 
by  a  corporation  of  its  own  shares  which  would  be  paid 
for  wholly  from  its  surplus,  leaving  its  full  capital 
amount  unimpaired,  if  the  shares  were  held  for  resale. 
But  even  with  express  power,  such  a  purchase  must 
be  a  fair  transaction.  It  can  not  be  made  to  benefit 
some  shareholders  to  the  exclusion  of  others.  The 
Court  will  not  go  into  the  question  of  actual  values,  but 
will  set  aside,  at  the  application  of  any  minority,  a 
contract  whereby  some  shareholders  are  given  a  priv- 
ilege of  receiving  back  their  capital  where  the  offer  is 
not  made  to  all  upon  equal  terms.  Without  express 
power,  a  corporation  can  buy  its  own  shares,  only  as 
an  incident  to  other  transactions  which  lead  to  that 
result,  and  with  express  power,  it  can  do  so,  only 
where  it  is  not  to  che  detriment  of  the  corporation's 
creditors  or  minority  stockholders. 

Powell  and  Frankel,  in  the  Story  Case  will  not  be 
allowed  to  give  themselves  this  opportunity,  without 
throwing  it  open  to  all  of  the  shareholders  who  choose 
to  accept  it.  Even  if  Spaulding's  shares  are  worth 
more,  they  are  no  longer  shares  in  a  $100,000  corpor- 
ation, but  represent  a  larger  interest  in  a  smaller  cor- 
poration.    This  is  very  different,  and  can  not  be 
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forced  upon  him.  The  Court  should  grant  him  the  re- 
lief he  asks,  unless  a  scheme  should  be  devised 
whereby  all  the  stockholders  could  turn  in  some  of 
their  stock.  Even  then,  it  could  be  set  aside  by  the 
creditors  of  the  Sunrise  Mines,  Limited,  unless  it  were 
limited  to  the  $20,000  of  surplus.  If  open  to  all,  and 
if  only  the  $20,000  were  used,  then  the  corporation 
should  be  allowed  to  give  its  stockholders  for  their 
shares  what  it  could  distribute  merely  as  accumulated 
dividends,  but  even  then  some  courts  would  not  al- 
low it  to  apply  its  surplus  in  an  investment  which  was 
no  part  of  the  corporate  business  and  not  a  necessary 
means  of  accomplishing  some  proper  end. 


9.     Power  to  Hold  Stock  in  Other  Corporations 
STOEY.  CASE 

The  Continental  Southern  Railroad  was  subjected 
to  severe  competition  along  part  of  its  route  by  a 
smaller  road,  the  Lexington,  Springfield  and  Toledo 
Railroad.  To  eliminate  this,  its  directors  authorized 
the  purchase  of  stock  in  the  smaller  road,  and  finally 
acquired  a  controlling  interest.  This  stock  was  voted 
in  the  name  of  the  Continental  Southern,  for  its  in- 
terests, and  while  the  corporate  organization  of  the 
Lexington,  Springfield  and  Toledo  Railroad  contin- 
ued undisturbed,  it  was  operated  not  for  its  otvti  profit 
but  so  as  to  feed  to  the  Continental  Southern.  One 
of  its  stockholders  brought  a  bill  to  have  the  OTVTier- 
ship  of  the  stock  by  the  Continental  Southern  declared 
illegal  and  terminated. 

Has  the  Continental  Southern  Railroad  power  to 
own  the  stock? 
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EULINa  COURT  CASE 

Franklin  Bank  vs.  Commercial  Bank,  Volume  36 
Ohio  State  Reports,  Page  350. 

Two  hundred  shares  of  the  capital  stock  of  the  Com- 
mercial bank  had  been  issued  to  Foote,  and  he  pledged 
the  certificate  mth  the  Franklin  Bank  to  secure  it  upon 
a  loan  made  to  him.  The  Franklin  Bank  applied  to 
be  registered,  as  the  holder  of  the  stock,  upon  the 
books  of  the  Commercial  Bank,  and  upon  the  refusal 
of  the  latter,  brought  this  action  to  compel  the  regis- 
try. The  Commercial  Bank  asserted  that  it  was  not 
in  the  power  of  the  Franklin  Bank  to  acquire  the 
shares  and  that  it  was  justified  in  not  registering  it 
as  the  owner. 

Mr.  Justice  Boynton  delivered  the  opinion  of  the 
Court.  It  was  held,  that  without  a  special  provision 
in  the  statutes,  one  corporation  had  no  right  to  be- 
come the  o^Tier  of  stock  in  another.  If  it  could  do  so, 
there  would  be  nothing  to  prevent  its  acquiring  con- 
trol of  the  latter  and  taking  over  the  entire  manage- 
ment of  its  business.  In  this  way,  a  bank  could  become 
the  operator  of  a  railroad  or  the  proprietor  of  a  manu- 
facturing business.  The  management  of  its  business 
does  not  require  that  it  acquire  interests  in  other  bus- 
iness, whether  in  the  same  kind  of  industry  or  not. 
Even  granting  that  the  corporation  may  take  shares 
in  payment  of  debts  or  upon  the  foreclosure  of  liens, 
it  should  not  attempt  to  hold  them,  but  should  realize 
upon  them  as  soon  as  possible.  To  become  the  regis- 
tered owTier,  would  carry  the  right  to  vote  the  share 
and  the  liability  for  assessments  and  calls.  As  this  is 
not  proper  for  the  corporation  to  assume,  the  refusal 
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to  register  it  violated  none  of  its  rights  and  did  not 
make  the  defendant  liable. 
Judgment  was  given  for  the  defendant. 

EULING  LAW 
Story  Case  Answer 

Once  again,  it  must  be  noted  that  this  question  is 
here  being  considered,  apart  from  the  express  power 
to  hold  stock  in  other  corporations,  a  right  which  is 
very  often  conferred.  Without  that,  the  question  as 
to  the  existence  of  any  implied  power  to  hold  stock 
must  be  considered  in  three  forms:  (1)  Is  it  part  of 
the  proper  business  of  the  corporation?  (2)  Will  it 
lead  to  a  diversion  of  the  capital  into  a  different  bus- 
iness, against  the  rights  of  the  shareholders?  (3) 
Will  it  lead  to  a  monopoly  or  restraint  of  competition 
which  would  be  against  public  policy  and  unlawful? 
Any  one  of  these  grounds  would  be  sufficient  to  make 
the  transaction  improper  on  the  part  of  the  corpor- 
ation. 

As  to  the  first,  it  is  clear,  that  investing  in  stocks 
is  not  part  of  the  business  of  the  ordinary  commer- 
cial or  industrial  corporation,  and  equally  clear  that 
taking  stock  as  security  for  or  in  payment  of  its  ordi- 
nary debts  is  a  part  of  its  business.  Such  ownership 
should  not  continue  for  a  long  time,  but  will  not  be 
objectionable  as  a  temporary  matter.  Permanent  in- 
vestment of  its  funds  mth  other  companies  is  not  a 
proper  thing  with  most  corporations,  but  even  if  it 
should  be,  under  a  particular  charter,  the  second  ques- 
tion will  often  arise,  and  the  investment  will  be  valid, 
only  if  it  is  in  the  particular  kind  of  business  author- 
ized. The  third  question  is  one  of  the  general  law 
of  contracts,  but  it  is  peculiarly  apt  to  arise  in  these 
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cases.  The  purchase  of  all  the  stock  of  a  parallel  line 
is  a  common  method  of  relieving  competition  in  rail- 
road traffic,  and  the  courts  have  held  that  even  express 
power  to  hold  the  stock  of  other  companies  will  not 
make  this  legal.  But  without  the  express  power,  it 
would  be  held  illegal,  independently  of  the  monopoly 
feature,  because  it  would  be  an  unauthorized  diversion 
of  the  capital  from  the  business  of  railroading  to  the 
business  of  suppljong  capital.  A  corporation  c^n  hold 
stock  in  other  corporations,  only  as  a  temporary  and 
necessary  means  of  performing  its  chief  purposes  as 
set  forth  in  its  charter. 

The  Continental  Southern  does  not  have  the  power 
to  hold  and  vote  the  stock  of  the  Lexington,  Spring- 
field and  Toledo  Railroad.  Either  a  stockholder  of 
the  Continental  or  of  the  Lexington  companies  is  in- 
terested and  may  have  the  relief  of  the  Court  in  pre- 
venting the  continuation  of  the  ownership.  The  Court 
should  order  a  public  sale  of  the  stock. 


10.    Power  to  Sell  or  Lease  Whole  Plant 
STOEY  CASE 

The  Empire  Bicycle  Manufacturing  Company  was 
in  poor  financial  condition.  The  diminished  sale  for 
bicycles  had  greatly  reduced  its  sales;  it  had  a  very 
large  plant  upon  which  the  taxes  were  high,  and  so 
much  of  its  machinery  and  equipment  had  been  bought 
-with  money  borrowed  upon  bond  issues  that  now  the 
reduced  income  was  barely  able  to  pay  the  interest 
on  these  bonds.  The  stockholders  had  been  required 
to  put  in  the  full  amount  of  their  subscriptions  and 
were  receiving  no  dividends.    The  directors  already 
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feared  that  before  long  they  would  be  unable  to  pay 
the  bondholders,  in  which  event  they  knew  that  the 
property  of  the  corporation  would  be  put  in  the  hands 
of  a  receiver  and  sold  at  public  sale.  In  this  situation, 
the  directors  received  an  offer  from  a  rapidly  gro\^dng 
and  very  profitable  automobile  company,  which  wanted 
to  establish  a  factory  in  the  town.  The  automobile 
company  offered  to  lease  the  buildings  and  machinery, 
for  a  period  of  twenty  years,  at  a  rental  which  would 
provide  for  all  the  obligations  of  the  Empire  Bicycle 
Company  and  perhaps  give  some  return  to  the  stock- 
holders. The  offer  was  at  once  accepted  by  the  unani- 
mous action  of  the  board  of  directors,  and  the  lease 
was  signed  in  the  name  of  the  corporation.  Subse- 
quently, the  automobile  company  found  that  it  was  not 
in  such  need  as  it  had  supposed,  for  an  immediate  in- 
crease of  output,  and  that  the  new  factory  might  not 
be  desirable.  Its  officers,  therefore,  notified  the  Em- 
pire Bicycle  Mfg.  Co.  that  it  would  not  be  bound  by 
the  lease  and  would  not  take  possession  of  the  factory. 
The  Empire  Bicycle  Co.  started  suit  for  the  first  quar- 
ter's  rent,  which  was  now  due,  and  also  for  damages 
for  the  breach  of  the  agreement.  The  defense  of  the 
Ward  Automobile  Company  was  that  the  contract  was 
never  binding,  because  the  bicycle  company  did  not 
have  the  power  to  divert  aU  its  assets  from  the  bus- 
iness of  manufacturing  bicycles  and  turn  them  over  to 
a  different  business,  nor  to  convert  the  corporation 
into  nothing  more  than  a  landlord. 

If  the  lease  would  not  be  binding  upon  the  Em- 
pire Bicycle  Manufacturing  Company,  the  Ward  Au- 
tomobile Company  should  not  be  required  to  fulfill  it ; 
therefore,  the  question  for  the  Court  was  whether  or 
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not  it  was  within  the  power  of  the  bicycle  company  to 
make  the  lease  of  its  whole  plant. 

BDIilNa  OOUBT  CASE 

Ahhot  vs.  The  American  Hard  Rubber  Company, 
Volume  33  Barbour's  New  York  Reports,  Page  578. 

The  American  Hard  Rubber  Company  was  formed 
to  manufacture  products  of  a  **hard  rubber  com- 
pound" to  which  it  had  acquired  the  patents.  It  had 
a  large  plant  and  was  doing  a  groT\ing  business.  Four 
of  the  directors,  being  a  majority  of  the  board,  passed 
a  resolution  and  executed  it,  selling  the  whole  plant, 
including  the  real  estate,  machinery,  patent  rights, 
tools,  fixtures  and  stock,  for  $120,000,  to  a  firm  called 
Poppenhusen,  Konig  and  Funcke.  These  directors 
had  an  arrangement  with  that  firm  by  which  the  plant 
was  to  be  put  into  a  corporation  to  be  formed,  in  which 
the  directors  were  to  be  included.  The  plaintiff,  Ab- 
bot, was  a  stockholder  in  the  American  Hard  Rubber 
Company,  and  also  a  director.  It  was  against  his  vote 
that  the  sale  had  been  made,  and  he  brought  this  ac- 
tion, to  be  for  the  benefit  of  all  other  stockholders,  to 
have  the  sale  declared  fraudulent  and  void. 

Mr.  Justice  Allen  delivered  the  opinion  of  the  Court. 
It  was  held  that  the  transaction  could  not  be  allowed 
to  stand.  As  far  as  outsiders  or  even  the  state,  the 
corporation  would  doubtless  have  the  right  to  sell  all 
its  property  and  go  out  of  business.  But  its  stock- 
holders have  a  right  to  insist  that  the  capital  they  have 
put  in  shall  continue  to  be  used  in  the  business.  It  is 
beyond  the  powers  of  the  directors  to  dispose  of  all 
the  assets  of  the  corporation,  against  the  objection  of 
any  one  stockholder.  Not  even  a  majority  of  the  stock- 
holders can  thus  end  the  activities  of  the  corporation, 


CORPORATIONS  275 

as  against  minority  stockholders.  The  Court  said, 
"After  this  transfer,  although  the  corporation  still 
remained  in  form,  with  property  which  might  be  ap- 
plied to  some  purpose,  the  existence  of  the  company 
was  nominal,  its  substance  was  taken  from  it,  its  prop- 
erty was  valueless,  as  a  "Hard  Rubber  Company"  it 
had  no  existence.  Its  stockholders  have  invested  for 
the  manufacture  of  hard  rubber,  and  it  is  no  satisfac- 
tion to  them  to  say  that  the  name  of  the  corporation 
is  left,  with  a  capital  that  may  be  applied  to  the  manu- 
facture of  shoe-pegs  or  calico  or  any  other  article.  To 
change  the  business  of  the  corporation  is  not  within 
the  power  of  the  directors.  Boards  of  directors  are 
agents  of  the  corporation  to  manage  its  affairs,  and 
carry  out  the  purpose  and  object  of  its  formation,  not 
to  inflict  upon  it  political  death.  An  act  which  takes 
from  a  corporation  the  power  to  fulfill  the  purposes  of 
its  organization  is  not  consistent  with  its  charter.*' 

Upon  these  principles,  the  Court  decided  that  the 
transfer  to  Poppenhusen,  Konig,  and  Funcke  was  un- 
authorized and  void,  and  judgment  was  given  for  the 
plaintiff,  Abbot. 

SUUNQ  LAW 
Story  Case  Answer 

A  corporation  formed  to  carry  on  a  business  can  not 
make  its  chief  activity  that  of  investing  for  profit. 
When  the  whole  capital  of  the  corporation  is  loaned 
out  at  interest,  or  when  the  property  is  leased  to  some- 
one else,  or  when  the  more  common  thing  occurs  in 
this  sort  of  case,  that  is,  a  sale  of  all  the  assets  and  a 
division  of  the  money  among  the  shareholders,  the 
corporation  does  really  cease  to  exist  as  a  business  en- 
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terprise.  Against  the  objection  of  any  one  of  its  mem- 
bers, the  corporation  does  not  have  the  right  to  turn 
its  property  back  into  money  and  to  refund  the  money 
to  the  subscribers.  It  accepted  its  charter  and  it  ac- 
cepted its  capital  from  the  shareholders  for  a  certain 
definite  purpose,  and  it  must  continue  to  carry  out 
that  purpose.  But  a  wholly  different  situation  pre- 
sents itself  where  the  corporation  has  proved  a  fail- 
ure. In  that  case,  the  purpose  will  fail  to  be  realized 
in  any  event.  Either  the  capital  wiU  be  wholly  con- 
sumed in  the  unprofitable  business,  and  the  plant  will 
have  to  close  for  want  of  money  to  pay  the  current 
expenses,  or  a  liquidation  will  be  forced  upon  it,  either 
by  creditors  or  stockholders.  A  corporation  which 
has  passed  through  a  **bad"  failure  or  a  receivership 
is  practically  dead,  as  far  as  future  benefit  to  its  stock- 
holders is  concerned,  so  it  is  not  much  of  a  concession 
to  aUow  its  activities  to  be  ended  in  some  other  way. 
Where  a  sale  of  the  assets  or  a  lease  of  the  plant  is 
clearly  a  desirable  thing  for  all  concerned,  and  is  the 
only  practical  way  of  preventing  a  bankruptcy  or  dis- 
solution of  the  corporation,  then  those  things  are 
wholly  within  the  power  of  the  corporation,  although 
they  would  not  ordinarily  be  permitted.  Indeed,  it  is 
then  within  the  power  of  the  directors  also,  and  a  mi- 
nority of  the  stockholders  would  not  be  allowed  to 
have  the  transaction  set  aside,  as  they  would  in  any 
case  where  it  was  not  an  emergency  measure.  The 
power  of  a  corporation  to  sell  all  its  assets,  or  to  lease 
its  whole  plant,  is  denied  as  the  general  rule,  in  order 
to  insure  the  continued  existence  of  the  corporation. 
Where  that  would  not  be  secured  in  any  event,  then 
the  power  is  conceded. 


CORPORATIONS  277 

It  is  so  clearly  the  best  possible  thing  for  the  Empire 
Bicycle  Manufacturing  Company  in  the  Story  Case,  to 
make  this  lease,  that  the  emergency  power  fully  in- 
cludes it.  Even  a  minority  stockholder  could  not  have 
the  lease  cancelled.  Since  it  will  be  binding  on  the 
Empire  company,  it  can  not  be  retracted  by  the  Ward 
Automobile  Company,  and  the  Empire  company 
should  recover  the  rent,  and  additional  damages,  un- 
less the  Ward  company  undertakes  to  perform  the 
rest  of  the  lease. 


11.     Construction  of  Charter  When  Public  Rights 
Are  Involved  * 

8T0BY  CASE 

The  Peoples'  Street  Car  Company  operated  a  line 
of  electric  street  cars  in  the  town  of  Decatur,  Indiana, 
under  a  franchise  secured  from  that  state,  and  incor- 
porated as  a  part  of  the  charter  powers  of  the  com- 
pany. In  January,  1915,  the  company,  by  a  majority 
vote  of  the  stockholders,  decided  to  equip  and  main- 
tain a  line  of  electric  motor  busses  along  one  of  the 
boulevards  of  Decatur.  The  minority  stockholders  ob- 
jected to  the  new  venture,  giving  as  their  reason  that 
the  company  did  not  have  the  power  to  do  this.  The 
majority  stockholders  maintained  that  a  broad  inter- 
pretation of  the  charter  powers  gave  the  corporation 
this  right.  Should  the  charter  be  construed  broadly  to 
include  this  power,  or  should  it  be  construed  nar- 
rowly! 

EUIilNQ  COURT  CASE 

Downing  vs.  Mt.  Washington  Road  Company,  Vol- 
ume 40  New  Hampshire  Reports,  Page  230. 
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Downing  brought  this  action  to  recover  the  price 
of  an  omnibns  and  a  baggage  wagon  which  he  had  sold 
the  Mt.  Washington  Road  Company.  The  company- 
was,  in  fact,  engaging  in  the  business  of  running  a 
hotel  on  the  top  of  the  mountaiu,  and  establishing  lines 
of  carriages  for  taking  visitors  up  there.  But,  in  this 
action,  it  pleaded  that  it  was  not  liable  for  the  price 
of  these  wagons,  because  it  was  not  within  its  charter 
powers  to  purchase  them. 

The  Court  decided  that  this  was  a  defense  that  the 
company  had  a  right  to  raise,  and  that  it  covered  this 
situation.  The  company  was  given  the  ordinary  pow- 
ers of  a  corporation,  in  addition  to  its  special  power 
to  lay  out,  make,  and  keep  in  repair,  the  road  to  the 
top  of  Mount  Washington,  and  to  charge  tolls  of  all 
travellers  on  its  road.  As  this  did  not  include  the 
power  to  run  a  carriage  line,  nor  to  buy  busses  or 
baggage  wagons  for  that  purpose,  the  corporation 
could  not  be  held  liable  on  this  purchase. 

In  the  opinion,  delivered  by  Mr.  Chief  Justice  Bell, 
the  Court  said:  "Corporations  are  creatures  of  the 
legislature,  having  no  other  powers  than  such  as  are 
given  to  them  by  their  charters,  or  such  as  are  inci- 
dental, or  necessary  to  carry  into  effect  the  purposes 
for  which  they  were  established.  In  giving  construc- 
tion to  the  powers  of  a  corporation,  the  language  of 
the  charter  should,  in  general,  neither  be  construed 
strictly  nor  liberally,  but  according  to  the  fair  and  nat- 
ural import  of  it,  with  reference  to  the  purposes  and 
objects  of  the  corporation.  But,  if  the  powers  con- 
ferred are  against  common  right,  and  trench  in  any 
way  upon  the  privileges  of  other  citizens,  they  are,  in 
cases  of  doubt,  to  be  construed  strictly,  but  not  so  as  to 
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impair  or  defeat  the  objects  of  the  incorporation.  In 
the  present  case,  the  power  to  take  the  lands  of  others 
and  to  take  tolls  of  travellers,  must  be  strictly  con- 
strued, if  doubts  should  arise  on  those  points ;  but  it  is 
not  seen  that  the  other  grants  to  the  defendant  corpor- 
ation should  not  receive  a  fair  and  natural  construc- 
tion.'' 

Judgment  was  given  for  the  defendant. 

EUUNO  LAW 
Story  Case  Answer 

It  has  been  stated  that  a  corporation  will  be  con- 
sidered as  having  those  powers  which  are  incidental 
and  necessary  to  carry  out  the  express  powers.  This 
also  applies  to  public  service  corporations.  However, 
the  charter  and  franchise  rights  of  a  public  service 
corporation  will  be  construed  narrowly.  A  franchise 
consists  of  a  grant  of  public  right,  for  instance,  as  in 
the  Story  Case,  to  the  use  of  a  public  street.  Con- 
cerning this  public  right,  the  courts  are  particularly 
jealous,  knowing  that  usually  a  corporation  will  en- 
croach upon  it  and  extend  it,  if  possible.  Therefore, 
the  Courts  unif  ormily  hold  that  a  grant  of  such  rights 
shall  be  narrowly  construed.  A  right  of  franchise  will 
not  be  implied.  If  it  is  not  clearly  given,  the  Courts 
will  say  that  it  does  not  exist.  In  the  Story  Case,  the 
minority  stockholders  are  correct;  the  purchase  and 
operating  of  motor  busses  will  be  denied  to  the  cor- 
poration if  its  charter  does  not  expressly  state  that 
this  powder  exists.  This  power  cannot  be  implied  as 
incidental  or  necessary  to  the  maintenance  of  a  street 
railway  line. 
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IV.    THE  CXDRPORATION  AND  THE  STATE 
1.    Power  of  the  Legislature  Over  Corporations 

STOET  CASE 

William  Corbett,  James  Clark,  and  Henry  Meade 
were  the  chief  stockholders  in  the  Globe  City  State 
Bank.  This  bank  was  chartered  under  the  state  law 
which  provided  that  the  stockholders  of  the  bank 
should  not  be  liable  for  its  debts  beyond  the  par  value 
of  their  stock.  Two  years  after  the  bank  was  organ- 
ized, the  legislature  changed  the  law  to  read  that  the 
stockholders  of  this  and  like  banks  should  be  liable 
to  double  the  value  of  their  stock,  if  the  bank  should 
fail  to  pay  its  depositors.  One  year  after  this  law  was 
passed,  the  Globe  City  State  Bank  became  bankrupt, 
and  its  depositors,  applied  to  Corbett,  Clark  and 
Meade  for  their  money.  These  men  contended  that 
they  were  not  liable,  since  the  corporation  was  organ- 
ized under  the  first  law  which  was  a  part  of  their  con- 
tract, and  a  part  of  the  contract  between  the  corpor- 
ation and  the  state.  They  contended  that  any  attempt 
to  change  his  contract  by  a  new  law  was  unconstitu- 
tional. The  creditors  contended  that  the  state  could 
make  this  new  law  apply  to  existing  banks  and  the 
stockholders.    Which  is  correct? 

BUUNG  COTTBT  CASE  No.  1 

Stone  vs.  Mississippi,  Volume  101  United  States  Re- 
ports, Page  814. 

By  an  act  of  the  legislature  of  the  state  of  Mis- 
sissippi, a  corporation  was  chartered,  under  the  name 
of  The  Mississippi  Agricultural,  Educational  and 
Manufacturing  Aid  Society,  with  a  grant  of  an  exis- 
tence of  twenty-five  years.    The  purpose  of  the  cor- 
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poration  was  to  conduct  a  lottery.  A  subsequent  leg- 
islature passed  a  law,  dissolving  the  corporation  be- 
fore the  expiration  of  the  twenty-five  years.  This  ac- 
tion was  brought  on  behalf  of  the  corporation  to  test 
the  validity  of  the  act  passed,  dissolving  the  corpor- 
ation. 

It  was  contended  on  behalf  of  the  corporation  that 
the  charter  was,  in  effect,  a  contract  between  the  state 
and  the  corporation;  and  that  any  law  passed  there- 
after, before  the  expiration  of  its  corporate  life,  which 
modified  or  dissolved  that  contract  was  void,  in  that  it 
violated  the  constitution  of  the  United  States,  which 
provides  that  no  state  shall  make  any  law  which  will 
impair  the  obligation  of  a  contract. 

Decision :  The  charter  granted  by  a  legislature  does 
constitute  a  contract  between  the  state  and  the  corpor- 
ation; this  contract,  the  state  is  forbidden  to  impair. 
But  the  right  to  control  matters,  manifesting  immoral 
tendencies,  which  is  the  police  power  of  the  state,  can- 
not be  granted  away  by  the  state.  To  attempt  to  grant 
away  such  power  is  a  void  attempt.  Accordingly,  the 
attempt  on  the  part  of  the  state  to  grant  a  charter  of 
twenty-five  years'  existence  to  a  lottery  is  not  binding 
upon  subsequent  legislatures.  A  subsequent  law, 
which  withdraws  such  charter  or  modifies  it  is  not  void 
and  unconstitutional. 

Mr.  Chief  Justice  "Waites,  who  delivered  the  opin- 
ion of  the  Court,  said  in  part : 

*'The  question  is,  therefore,  directly  presented, 
whether,  in  view  of  these  facts,  the  legislature  of  a 
state  can,  by  charter  of  a  lottery  company,  defeat  the 
will  of  the  people,  authoritatively  expressed,  in  rela- 
tion to  the  further  continuance  of  such  business  in 
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their  midst.  We  think  it  cannot.  No  legislature  can 
bargain  away  the  public  health  or  the  public  morals. 
The  people  themselves  cannot  do  it,  much  less  their 
servants. '  * 

Judgment  was,  that  this  law  was  not  unconstitu- 
tional. 

BXTUNG  C0T7ST  CASE  No.  2 

Boston  Beer  Company  vs.  Massachusetts,  Volume 
97  United  States  Reports,  Page  25. 

In  1828,  the  Boston  Beer  Company  was  incorpor- 
ated under  a  special  act  of  the  legislature  of  the 
state  of  Massachusetts.  The  corporation  was  organ- 
ized for  the  purpose  of  manufacturing  and  selling 
malt  liquors  in  all  varieties.  The  charter  contained 
no  limit  upon  the  existence  of  the  corporation,  and  no 
limitation  upon  its  right  to  manufacture  and  sell  malt 
liquors.  In  1869,  the  legislature  of  Massachusetts 
passed  a  Prohibition  Law,  which  forbade  the  manufac- 
ture and  sale  of  all  such  liquors  in  that  state.  This 
law  provided  that  any  such  liquors  might  be  seized 
and  destroyed  by  officers  of  the  state.  The  Boston 
Beer  Company,  in  violation  of  the  law  above  set  forth, 
manufactured  and  was  attempting  to  sell  beer.  The 
beer  was  seized  by  the  state  officers.  This  action  by 
the  company  sought  to  have  the  state  restrained  from 
destroying  the  beer. 

It  was  contended,  on  behalf  of  the  corporation,  that 
the  charter  granted  to  it  in  1828,  constituted  a  contract 
between  the  state  and  the  company,  which  could  not 
be  impaired  by  a  subsequent  law. 

Decision:  It  is  a  part  of  the  police  power  of  the 
state  to  regulate  the  manufacture  and  sale  of  spiritu- 
ous liquors ;  this  right  cannot  be  forever  granted  away 
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by  one  legislature.  Any  subsequent  legislature  may, 
if  it  deems  it  advisable,  abrogate  what  the  former  leg- 
islature has  done.  Accordingly,  the  law  of  1869  is  not 
void. 

Mr.  Justice  Bradley,  who  delivered  the  opinion  of 
the  Court,  said  in  part : 

**The  Boston  Beer  Company  was  incorporated  'for 
the  purpose  of  manufacturing  malt  liquors  in  all  their 
varieties,'  it  is  true,  and  the  right  to  manufacture,  un- 
doubtedly, as  the  plaintiff's  counsel  contends,  included 
the  incidental  right  to  dispose  of  the  liquors  manu- 
factured. But  although  this  right  or  capacity  was 
thus  granted  in  the  most  unqualified  form,  it  cannot 
be  construed  as  conferring  any  greater  or  more  sacred 
right  than  any  citizen  had  to  manufacture  malt  liquors, 
nor  as  exempting  the  corporation  from  any  control 
therein  to  which  a  citizen  would  be  subject,  if  the  inter- 
ests of  the  community  should  require  it.  If  the  public 
safety  or  the  public  morals  require  the  discontinuance 
of  any  manufacture  or  traffic,  the  hand  of  the  legis- 
lature cannot  be  stayed  from  providing  for  its  discon- 
tinuance by  any  incidental  inconvenience  which  indi- 
viduals or  corporations  may  suffer.  All  rights  are 
held  subject  to  the  police  power  of  the  state." 

It  was  decided  that  the  law  was  valid ;  and  that  the 
liquor  was  illegally  manufactured  and  might  be  de- 
stroyed by  the  state,  in  accordance  with  the  law. 

EULING  COUET  CASE  No.  3 

Maynard  vs.  Looker,  Volume  179  United  States  Re- 
ports, Page  46. 

The  Constitution  of  the  state  of  Michigan,  adopted 
in  1850,  contained  the  following  clause:     ** Corpora- 
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tions  may  be  formed  under  the  general  laws,  bnt  shall 
not  be  created  by  special  charter,  except  for  munici- 
pal purposes.  All  laws  passed,  pursuant  to  this  sec- 
tion, may  be  amended,  altered  or  repealed."  The  gen- 
eral law  of  Michigan  of  1869,  made  provision  for  the 
incorporation  of  insurance  companies.  The  law  pro- 
vided, among  other  things,  that  the  election  of  officers 
and  directors  should  be  made  in  such  way  as  the  stock- 
holders, by  by-laws,  agreed  upon.  In  1870,  the  Michi- 
gan Mutual  Life  Insurance  Company  was  organized 
under  the  law  just  mentioned.  By  the  articles  of  as- 
sociation of  this  corporation,  it  was  provided  that 
**the  election  of  directors  shall  be  had  at  the  annual 
meeting  of  the  company,  which  shall  be  held  on  the 
last  Tuesday  in  January.  *  •  *  They  shall  be 
chosen  by  ballot,  and  a  majority  of  all  votes  cast  shall 
elect.  Every  shareholder  shall  be  entitled  to  one  vote 
for  directors  for  every  share  of  guaranteed  capital 
standing  in  his  name  on  the  books  of  the  company." 
In  1885,  the  legislature  of  Michigan  passed  a  law 
which  provided  that,  *'in  all  elections  for  directors  of 
any  corporation  organized  under  any  general  law  of 
this  state,  other  than  municipal,  every  stockholder 
shall  have  the  right  to  vote  in  person  or  by  proxy,  the 
number  of  shares  of  stock  owned  by  him  for  as  many 
persons  as  there  may  be  directors  to  be  elected ;  or  to 
cumulate  said  shares,  and  give  one  candidate  as  many 
votes  as  will  equal  the  number  of  directors,  multiplied 
by  the  number  of  shares  of  his  stock. ' ' 

There  were  nine  directors  to  be  elected  in  January, 
of  1896.  The  total  number  of  votes  cast  was  4,893. 
Looker,  and  eight  others,  all  named  as  defendants,  re- 
ceived 3,655  votes  each.    Joseph  Dusenbury,  who  con- 
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trolled  1,283  votes,  undertook,  under  the  statute  of 
1885,  to  multiply  the  number  of  his  shares  by  nine, 
making  the  number  11,142,  and  to  divide  this  number 
equally  and  cast  5,571  votes  for  himself  and  the  same 
number  for  Will  Dusenbury.  His  right  to  do  this  was 
rejected  by  the  company.  Thereupon,  Joseph  and 
Will  Dusenbury,  in  the  name  of  Maynard,  as  attorney 
general,  brought  this  action  to  have  themselves  de- 
clared directors  of  the  corporation. 

It  was  contended  by  the  corporation  that,  under  the 
law,  under  which  it  was  incorporated,  it  had  the  right 
to  say  how  the  directors  of  the  company  should  be 
elected;  and  that  the  subsequent  law,  providing  for 
cumulative  voting,  was  void,  so  far  as  it  concerned  a 
corporation  previously  organized. 

Decision:  The  charter  of  a  corporation  is  a  con- 
tract between  the  corporation  and  the  state.  The 
state  may  not  pass  any  law,  thereafter,  which  ^vi]l  im- 
pair the  obligation  of  that  contract.  But  the  state 
may  always  reser^^e  the  right  to  alter,  modify  or  re- 
peal any  such  charter,  if  it  choose.  In  this  case,  by 
the  constitution  of  1850,  the  state  expressly  reserved 
the  right  to  alter,  modify  or  repeal  any  such  charter. 
Such  being  the  case,  the  law  of  1885,  which  provided 
for  cumulative  voting  for  directors,  was  within  the  re- 
served power  of  the  state  over  the  corporation.  Ac- 
cordingly, Joseph  and  Will  Dusenbury  were  elected 
directors  of  this  corporation  and  are  entitled  to  be 
declared  so. 

Mr.  Justice  Gray,  who  delivered  the  opinion  of  ,the 
Court,  said  in  part:  ''Remembering  that  the  Dart- 
mouth College  case  (which  was  the  cause  of  the  gen- 
eral introduction  into  the  legislation  of  the  several 
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states  of  a  provision  reserving  the  power  to  alter, 
amend  or  repeal  acts  of  incorporation),  concerned  the 
right  of  a  legislature  to  make  a  change  in  the  number 
and  mode  of  appointment  of  the  trustees  or  managers 
of  a  corporation,  we  cannot  assent  to  the  theory  that 
an  express  reservation  of  the  general  power  does  not 
secure  to  the  legislature  the  right  to  exercise  it  in  this 
respect.  * ' 

Judgment  was  held  that  Joseph  and  Will  Dusenbury 
be  declared  duly  elected  directors  of  the  Michigan 
Mutual  Life  Insurance  Company. 

EUIilNa  LAW 
Story  Case  Answer 

The  courts,  at  an  early  time,  laid  down  the  rule  that 
the  charter  granted  to  a  corporation  was  a  contract. 
The  Constitution  of  the  United  States  forbids  a  state 
to  pass  any  law  which  will  impair  the  obligation  of  a 
contract.  Therefore,  no  state — ^unless  it  has  reserved 
the  right  to  do  so — ^may  change  the  charter  of  a  cor- 
poration, without  the  consent  of  that  corporation. 
But  this  does  not  deprive  the  state  of  the  right  to  regu- 
late corporations,  in  matters,  where  the  morals,  safety 
and  health  of  the  public  are  concerned.  This  is  illus- 
trated by  the  Court  Cases  of  Stone  vs.  Mississippi,  and 
Boston  Beer  Company  vs.  Massachusetts. 

When  it  was  decided  that  the  charter  of  a  corpora- 
tion was  a  contract,  which  the  state  could  not  change 
without  the  consent  of  the  corporation,  each  state, 
thereafter,  in  chartering  corporations,  expressly  re- 
served the  right  to  alter,  amend,  or  modify  corporate 
charters  as  it  chose.  When  a  state  has  done  this,  it 
may  then  proceed  as  it  pleases  with  a  corporation  in 
reference  to  its  charter. 
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If,  in  the  Story  Case,  there  was  a  law  existing  in 
the  state  expressly  reserving  to  the  state  the  right  to 
amend,  or  alter,  corporate  charters,  then,  the  legisla- 
ture could  make  the  new  law  apply  to  the  Globe  City 
Bank  and  its  stockholders,  and  the  latter  are  liable  to 
pay  to  the  depositors.  If  the  right  to  amend  was  not 
reserved,  the  new  law  could  not  be  made  to  apply 


2.     Government  Control  Over  Foreign  Corporations 

A.     The  Right  of  a  Corporation  to  Do  Business  in 
Another  State 

STOEY  CASE 

The  Illinois  Trust  Company  was  a  corporation,  or- 
ganized under  the  laws  of  the  state  of  Illinois,  to  en- 
gage in  the  business  of  banking  in  the  city  of  Chicago. 
After  several  years,  it  decided  to  establish  a  branch 
bank  at  Gary,  Indiana.  There  was  a  law  in  the  state 
of  Indiana,  which  imposed  a  heavy  license  upon  any 
corporation,  engaged  in  banking  in  that  state,  unless 
organized  under  the  laws  of  the  state  of  Indiana.  It 
was  contended,  by  the  Illinois  Trust  Company,  that 
this  law  was  in  violation  of  the  Federal  Constitution, 
which  guaranteed  to  the  citizens  of  each  state  the 
privileges  and  immunities  of  the  citizens  of  the  sev- 
eral states.  What  should  be  the  decision  of  the  Court 
under  such  circumstances! 

RtTLINa  COUET  CASE  No.  1 

State  of  Virginia  vs.  Paul,  Volume  8  Wallace  Re- 
ports, United  States  Supreme  Court,  Page  168. 

The  Legislature  of  the  state  of  Virginia  passed  an 
act,  which  provided  that  no  insurance  company,  not 
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incorporated  under  the  laws  of  the  state,  should  carry 
on  its  business  within  the  state,  without  previously 
obtaining  a  license  for  that  purpose.  The  act  further 
provided  that  the  license  should  not  be  granted  until 
the  corporation,  or  its  agent,  had  deposited  with  the 
treasurer  of  the  state,  bonds  of  a  specified  character, 
to  an  amount  varying  from  thirty  to  fifty  thousand 
dollars,  according  to  the  amount  of  capital  employed 
in  the  business.  A  subsequent  act,  passed  during  the 
same  month,  declared  that  no  person  should,  without 
a  license  authorized  by  law,  act  as  agent  for  any  for- 
eign insurance  company,  under  a  penalty  of  not  less 
than  $50,  nor  exceeding  $500,  for  each  offense.  Samuel 
Paul,  a  resident  of  Virginia,  was  appointed  the  agent 
of  several  insurance  companies,  incorporated  in  the 
state  of  New  York,  to  carry  on  the  general  business 
of  insurance  against  fire ;  and,  in  pursuance  of  the  law 
of  Virginia,  he  filed  with  the  auditor  of  public  ac- 
counts of  the  state,  his  authority  from  the  various 
companies  to  act  as  their  agent.  He  then  applied  to 
the  proper  officer  for  a  license  to  act  as  agent  for  these 
insurance  companies.  He  complied,  or  offered  to  com- 
ply, with  all  statutory  regulations,  except  to  deposit 
with  the  state  treasurer  the  bonds  required  by  law. 
Because  of  his  failure  to  do  this,  his  request  for  a 
license  was  denied.  Notwithstanding  this  denial,  he 
undertook  to  act  in  the  state  as  agent  for  the  New 
York  companies,  without  any  license;  he  offered  to 
issue  policies  of  insurance  in  their  behalf,  and,  in  one 
instance,  did  issue  a  policy  in  their  name  to  a  citizen 
of  Virginia.  For  this  violation  of  the  statute,  he  was 
indicted  and  convicted  and  fined  $50.  He  contended 
that  the  conviction  was  illegal,  because  the  law,  re- 
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quiring  him  to  make  a  deposit  of  these  bonds,  was  im- 
constitutional.  He  claimed  that  the  law  was  in  viola- 
tion of  that  part  of  the  Constitution  of  the  United 
States  which  provides:  **The  citizens  of  each  state 
shall  be  entitled  to  all  the  privileges  and  immunities 
of  citizens  in  the  several  states. ' ' 

Decision :  A  corporation  is  not  a  citizen  within  the 
meaning  of  that  part  of  the  constitution  which  pro- 
vides that,  *'the  citizens  of  each  state  shall  be  entitled 
to  all  the  privileges  and  immunities  of  citizens  in  the 
several  states."  Therefore,  the  corporation  or  cor- 
porations can  transact  business  in  another  state  than 
the  state  of  its  creation,  only  by  complying  with  the 
rules  and  regulations  of  that  state. 

Mr.  Justice  Field,  who  delivered  the  opinion  of  the 
Court,  said  in  part :  *  *  Now,  a  grant  of  corporate  ex- 
istence is  a  grant  of  special  privileges  to  the  cor- 
porators, enabling  them  to  act  for  certain  designated 
purposes  as  a  single  individual,  and  exempting  them 
(unless  otherwise  specially  provided)  from  individual 
liability.  The  corporation,  being  the  mere  creation  of 
local  law,  can  have  no  legal  existence  beyond  the  limits 
of  the  sovereignty  where  created.  *  *  *  The  recog- 
nition of  its  existence,  even  by  other  states,  and  the 
enforcement  of  its  contracts  made  therein,  depend  en- 
tirely upon  the  comity  of  those  states,  a  comity  which 
is  never  extended  where  the  existence  of  the  corpora- 
tion, or  the  exercise  of  its  powers  is  prejudicial  to 
their  interests,  or  repugnant  to  their  policy.  Having 
no  absolute  right  of  recognition  in  other  states,  but 
depending  for  such  recognition  and  the  enforcement 
of  its  contracts  upon  their  assent,  it  follows,  as  a  mat- 
ter of  course,  that  such  assent  may  be  granted  upon 
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such  terms  and  conditions  as  those  states  may  think 
proper  to  impose.  They  may  exclude  the  foreign  cor- 
poration entirely;  they  may  restrict  its  business  to 
particular  localities,  or  they  may  exact  such  security 
for  the  performance  of  its  contracts  with  their  citizens 
as  in  their  judgment  mil  best  promote  the  public  in- 
terest.   The  whole  matter  rests  in  their  discretion." 

It  was,  therefore,  decided  that  the  conviction  was 
not  illegal. 

Note:  See  same  case  briefed  under  ** Corporation 
as  a  Citizen.'* 

EUIilNG  COUET  CASE  No.  2 

Kane  vs.  Barrow  Steamship  Company,  Volume  170 
United  States  Reports,  Page  100. 

The  Barrow  Steamship  Company  is  a  corporation, 
organized  under  the  laws  of  Great  Britain,  ana  is  a 
common  carrier  engaged  in  running  a  steamship  line 
from  English  ports  to  ports  in  America.  Kane,  while 
a  passenger  for  hire,  upon  one  of  the  boats  belonging 
to  the  steamship  company,  was  assaulted  by  an  agent, 
or  servant,  of  the  company.  The  assault  was  made 
while  the  boat  was  at  port  in  Londonderry,  Ireland. 
Kane  brought  an  action  for  damages  in  the  circuit 
court  of  the  United  States. 

It  was  contended,  in  behalf  of  the  steamship  com- 
pany, that,  being  a  foreign  corporation,  no  suit  could 
be  maintained  against  it  in  this  country  without  its 
consent,  express  or  implied. 

Mr.  Justice  Gray  delivered  the  opinion  of  the  Court : 
By  the  Federal  Constitution,  the  judicial  power  of 
the  courts  of  the  United  States  extends  to  all  conti-o- 
versies  "between  citizens"  of  a  state  and  ^'foreign 
citizens  and  subjects."    The  words  "citizens  and  sub- 
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jects*'  have  always  been  held  by  the  court  to  include 
corporations.  Consequently,  the  courts  of  the  United 
States  do  have  power  to  hear  suits  against  a  foreign 
corporation  at  the  instance  of  a  citizen  of  this  country. 

RUUNG  LAW 
Story  Case  Answer 

A  corporation  is  not  a  citizen  within  the  meaning  of 
the  Constitution  of  the  United  States,  which  provides 
that  the  '  *  citizens  of  each  state  shall  be  entitled  to  the 
privileges  and  immunities  of  the  citizens  in  the  several 
states."  Consequently,  each  state  has  the  absolute 
right  to  prevent  foreign  corporations  from  entering, 
if  it  chooses.  Having  the  power  to  prevent  them  from 
coming  in,  it  has,  of  course,  the  power  to  allow  them 
to  enter  on  such  terms  and  conditions  as  it  chooses. 
It  may  require  of  them  the  fulfillment  of  conditions 
which  are  required  of  a  corporation  organized  under 
its  o\\Ti  law.  Accordingly,  in  the  Story  Case,  the  state 
of  Indiana  had  the  right  to  keep  the  Illinois  corpora- 
tion from  establishing  a  branch  bank  within  the  state, 
or  to  permit  it  to  enter,  provided  it  pay  a  heavy 
license.  Consequently,  the  Illinois  Trust  Company 
cannot  complain.  The  right  of  the  state  to  exclude 
foreign  corporations  does  not,  however,  extend  to  the 
exclusion  of  corporations  engaged  in  interstate  com- 
merce, or  corporations  organized  under  the  national 
government. 


B.    The  Method  of  Control  of  Foreign  Corporations 
STORY  CASE 

By  the  laws  of  the  state  of  Minnesota,  it  is  pro- 
vided, among  other  requirements,  that  no  foreign  cor- 
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poration  shall  be  entitled  to  carry  on  business  within 
that  state,  without  previouslj^  having  appointed  an 
agent  within  the  state,  upon  whom  service  of  process 
may  be  had,  in  case  of  any  actions  against  the  cor- 
poration. Failure  to  comply  with  all  these  regula- 
tions, render  any  contract  of  the  corporation  voidable 
at  the  option  of  the  other  party  thereto.  The  National 
Hardware  Company,  a  corporation  organized  under 
the  laws  of  New  Jersey,  established  a  branch  store  in 
that  state,  without  having  complied,  or  attempted  to 
comply,  with  the  laws  in  question.  In  the  course  of 
its  business,  the  corporation  sold  a  large  consignment 
of  pipes  to  a  local  company.  The  plumbing  company 
refused  to  pay  for  them,  and  suit  was  brought  by  the 
hardware  company.  The  plumbing  company  main- 
tained that  the  hardware  company  had  not  complied 
with  the  laws  of  the  state,  and,  therefore,  could  not 
enfoice  this  contract.  Under  the  facts,  as  stated, 
what  should  be  the  decision  of  the  Court  1 

RULING  COURT  CASE 

Penn  Colleries  Company  vs.  McKeever,  Volume  183 
New  York  Reports,  Page  98. 

The  Penn  Colleries  Company  was  a  corporation,  or- 
ganized under  the  laws  of  West  Virginia,  and  was  en- 
gaged in  mining  and  selling  coal  in  Pennsylvania.  A 
cargo  of  coal  was  sold  a  man  in  New  Jersey ;  while  the 
coal  was  en  route  to  New  Jersey,  in  New  York,  the 
New  Jersey  purchaser  rejected  the  coal.  An  agent  of 
the  colleries  company,  stationed  in  New  York,  sold  it 
to  McKeever,  the  defendant  in  the  present  action.  It 
was  the  first  sale  of  coal  the  company  made  in  the 
state  of  New  York.    McKeever  refused  to  pay  for  the 
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coal  and  this  action  was  brought  to  recover  the  price 
thereof. 

McKeever  contended  that  this  action  could  not  be 
maintained  in  the  state  of  New  York.  He  relied  upon 
a  statute  of  New  York,  which  required  all  foreign 
stock  corporations,  in  order  to  carry  on  business  with- 
in the  state,  to  file,  with  the  secretary  of  state,  a  cer- 
tificate that  the  corporation  had  complied  with  all  the 
laws  of  the  state  of  New  York.  The  law  provided,  as 
a  penalty  for  a  refusal  to  file  this  certificate,  that  no 
action  might  be  brought  on  any  contract  in  the  Courts 
of  the  state  of  New  York. 

It  was  contended,  by  the  coal  company,  that  it  was 
not  doing  business  in  the  state  of  New  York,  as  con- 
templated in  the  foregoing  statute,  in  reference  to 
foreign  corporations.  It  was  shown  that  orders  for 
coal  were  forwarded  to  the  Pennsylvania  office,  and 
were  filled  from  there,  directly.  No  books  of  account, 
nor  bank  accounts,  were  kept  in  the  City  of  New  York, 
and  no  coal,  or  other  goods,  of  the  company,  were  kept 
in  the  state;  the  office  was  kept  there  for  the  con- 
venience of  the  agent,  solely. 

Decision:  The  statute  referred  to  was  intended 
only  to  apply  to  corporations  which  conduct  a  general 
business  in  the  state.  The  corporation,  in  this  case, 
did  not  maintain  a  general  business.  Their  business 
was  transacted  entirely  from  the  Pennsylvania  office; 
and  only  an  occasional  business  transaction  was  made 
in  the  state  of  New  York.  For  this  reason,  the  Court 
held  that  the  corporation  here  was  not  included  within 
the  statute ;  and  that  this  action  might  be  maintained 
for  the  recovery  of  the  price  of  coal  sold  to  McKeever. 
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Mr.  Justice  Gray,  who  delivered  the  opinion  of  the 
Court,  said  in  part :  *'I  am  clearly  of  the  opinion  that 
the  statutory  provisions  were  not  intended  for  any 
such  case  as  this.  I  think  that  they  should  be  con- 
strued, both  upon  the  fair  import  of  their  language, 
as  well  as  upon  a  just  consideration  of  the  public 
policy  and  of  the  state  interests  to  be  promoted,  as, 
simply,  preventing  foreign  corporations  from  enter- 
ing the  state  by  agencies  and  there  engaging  in  the 
general  prosecution  of  their  ordinary  business,  with- 
out first  complying  with  certain  requirements  of  a  rea- 
sonable nature  and  evidencing  their  compliance  by 
obtaining  a  certificate  to  the  effect." 

Judgment  was  given  for  the  Penn  CoUeries  Com- 
pany, that  it  might  recover  the  amount  due  in  respect 
to  the  coal  sold  to  the  defendant,  McKeever. 

ruIjINo  law 
Story  Case  Answer 

We  have  seen  that  a  given  state  is  imder  no  duty 
to  admit  corporations,  generally,  to  do  business  within 
its  territory.  But,  as  a  matter  of  practice,  all  states 
do  admit  foreign  corporations,  freely.  But,  in  order 
to  protect  its  own  citizens  and  its  own  interests,  each 
state  generally  imposes  certain  conditions,  which  for- 
eign corporations  must  meet  before  they  are  entitled 
to  do  business  therein.  Frequently,  a  state  will  pro- 
vide, by  way  of  penalty,  that  the  corporation  cannot 
enforce  its  contracts,  made  within  the  state,  unless  it 
has  complied  with  all  conditions  and  requirements. 
However,  the  Courts  generally  enforce  these  require- 
ments only  as  against  corporations  which  engage  in 
their   business,   generally,   and   not   to   corporations 
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which  do  very  little  business  therein.  It,  of  course, 
might  enforce  such  conditions  against  them  under  all 
circumstances;  but,  as  a  matter  of  policy,  it  enforces 
such  regulations,  only  when  the  foreign  corporation 
is  engaged  in  general  business  within  the  state.  It  is 
uniformly  held  that  ''doing  business"  within  the  state 
requires  the  maintenance  of  corporation  headquar- 
ters, that  is,  a  corporation  office,  or  store.  In  the 
Story  Case,  as  the  National  Hardware  Company  failed 
to  comply  with  the  statutory  requirements,  it  was  en- 
gaged in  ''doing  business"  within  the  state  of  Minne- 
sota ;  consequently,  the  contract  made  by  them  cannot 
be  enforced  against  the  local  plumbing  company. 


C.    Effect  of  Statutes  Upon  Contracts  of  Foreign 
Corporations 

STOEY  CASE 

The  Shelby  Lumber  Company  was  a  corporation, 
organized  under  the  laws  of  the  state  of  Mississippi. 
Its  business  consisted  in  buying  timber,  sawing  it,  and 
selling  lumber.  In  order  to  dispose  of  the  lumber  the 
more  easily,  the  corporation  established  an  office  in 
Chicago,  Illinois.  A  warehouse  was  leased  from  Mr. 
McDonald,  in  which  the  lumber  was  quite  frequently 
stored.  The  business  did  not  prosper  as  anticipated. 
The  company  fell  behind  in  payment  of  its  rent  to  Mr. 
McDonald.  He  now  sued  to  recover  it.  The  company 
set  up  the  fact  that  it  had  not  complied  with  the  laws 
of  Illinois,  in  respect  to  the  right  of  a  foreign  corpora- 
tion to  do  business  in  that  state.  That  such  failure 
rendered  the  contract  unenforcible.  What  should  the 
Court  decide  under  the  foregoing  circumstances! 
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EULING  COURT  CASE 

Gaul  vs.  Kiel  and  Arthe  Company,  Volume  199  New 
York  Reports^  Page  47. 

The  Kiel  and  Arthe  Company  was  a  foreign  cor- 
poration transacting  business  in  the  state  of  New 
York.  It  employed  Gaul,  the  plaintiff  in  the  present 
action,  to  act  as  its  salesman  in  the  state  of  New  York. 
The  company,  by  way  of  compensation  for  his  services, 
promised  to  pay  Gaul  a  certain  salary,  and,  in  addition 
thereto,  a  commission  upon  the  profits  of  the  business. 
At  the  end  of  the  year  the  company  paid  him  the 
salary  promised,  but  refused  to  pay  anything  more, 
because,  as  it  alleged,  no  profits  were  made  that  year. 
Gaul  brought  this  action,  and  showed  that  the  com- 
pany had  made  profits. 

The  company  then  contended  that  the  contract  was 
void,  because  no  license  had  been  procured  to  do  busi- 
ness in  New  York,  as  required  by  law. 

Decision:  The  law  of  New  York  provides  that  a 
corporation,  incorporated  under  the  laws  of  a  foreign 
state,  must  procure  a  license,  in  order  to  engage  in 
business  in  New  York ;  failure  to  do  so  renders  its  con- 
tracts xmenforcible.  This  means  that  the  corporation 
may  not  enforce  such  contracts;  not  that  the  other 
party  may  not  enforce  them.  Accordingly,  Gaul  is  en- 
titled to  recover  from  the  corporation  in  this  action. 

Mr.  Justice  Chase  said  in  part :  "It  is  contended  by 
the  defendant  that,  as  it  is  a  foreign  corporation  and 
it  does  not  affirmatively  appear  by  the  record  that  it 
had  obtained  a  license  to  do  business  in  this  state,  pur- 
suant to  Section  15  of  the  general  corporation  law, 
the  contract  should  be  held  to  be  illegal  and  unen- 
forcible.    It  is  enough  to  say,  in  answer  to  this  propo- 
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sition,  that  the  statute  in  question  was  not  enacted  for 
the  benefit  of  foreign  corporations.  If  the  defendant 
has  not  obtained  a  license,  pursuant  to  such  statute, 
it  cannot  now  take  advantage  of  its  failures  to  obey 
such  statute  to  defeat  an  action  brought  against  it  in 
this  state." 
Judgment  was  given  for  Gaul. 

EUUNG  LAW 
Story  Case  Answer 

In  order  to  enforce  the  observance  of  the  terms  and 
conditions  imposed  upon  foreign  corporations,  the 
state  law  generally  provides  that  a  failure  to  comply 
with  them  renders  unenforcible  the  contracts  of  the 
corporation.  This  does  not  mean,  however,  that  the 
contract  is  void  for  all  purposes.  Other  parties  may 
still  enforce  their  contracts  against  the  corporations, 
provided  Service  of  Court  Writ  can  be  made  upon 
some  one  in  the  state  representing  the  corporation.  In 
the  Story  Case,  therefore,  Mr.  McDonald  may  recover 
from  the  corporation  the  amount  of  rent  due  him. 


V.    ITLTRA  VIRES  CONTRACTS  OF 

CORPORATIONS 

1.    The  General  Dextrine 

STOET  CASE 

The  Chicago-Peoria  Railroad  Company  was  a  cor- 
poration organized  imder  the  laws  of  the  state  of  Illi- 
nois for  the  purpose  of  operating  a  railroad  between 
Chicago  and  Peoria.  The  charter  of  the  corporation 
gave  it  no  power  other  than  to  owm  and  operate  this 
railroad.  Several  years  later,  the  directors  of  the 
company  decided  to  purchase  and  operate  a  pleasure 
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boat  on  Lake  Michigan.  They  negotiated  with  the 
Goodwin  Steamship  Company  and  agreed  to  purchase 
from  that  company,  a  boat.  Several  days,  thereafter, 
the  directors  of  the  railroad  company  decided  that 
they  would  not  take  the  boat.  When  the  steamship 
company  offered  to  deliver  the  boat,  in  accordance 
with  their  agreement,  and  demanded  the  purchase 
price,  which  had  been  agreed  upon,  the  railroad  com- 
pany refused  to  accept,  or  pay  a  purchase  price.  The 
steamship  company  then  brought  this  action  against 
the  railroad  company.  It  was  contended,  by  the  rail- 
road company,  that  it  had  no  power  to  purchase  a 
steamboat  for  any  purpose,  and  that,  therefore,  the 
contract  was  void  and  xmenforcible  against  it.  What 
should  be  the  decision  of  the  Court  in  the  foregoing 
case? 

RULINO  COURT  CASE 

Jemison  vs.  Citizens'  Savings  Bank,  Volume  122 
New  York,  Page  135;  Volume  9  Lawyers'  Reports  An- 
notated, Page  708. 

Jemison  was  a  commission  merchant  and  a  member 
of  the  Cotton  Exchange  of  the  city  of  New  York.  The 
Citizens'  Savings  Bank  was  a  banking  and  trust  cor- 
poration, organized  under  the  laws  of  the  state  of 
Texas.  The  cashier  of  the  bank,  in  1879,  wrote  Jemi- 
son, asking  him  the  amount  of  margin  and  commission 
he  required  for  the  purchase  of  cotton  futures.  Jemi- 
son answered,  giving  the  amount.  A  few  days  later, 
the  cashier  replied  by  telegraph,  directing  Jemison  to 
buy  one  hundred  bales  for  June  delivery.  Other  or- 
ders followed  this ;  the  final  result  of  the  several  trans- 
actions was  a  large  loss.  This  action  was  brought  by 
Jemison  against  the  bank  to  recover  the  loss. 
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The  defense  consisted  in  the  fact  that  the  bank,  as 
a  savings  and  trust  corporation,  had  no  power  or  au- 
thority to  deal  in  the  purchase  and  sale  of  cotton  for 
future  delivery;  and  that,  such  being  the  case,  they 
were  not  liable  for  any  loss  which  accrued. 

Decision :  By  an  "ultra  vires"  act  of  a  corporation 
is  meant  an  act  beyond  the  power  of  the  corporation. 
So  long  as  an  ultra  vires  contract  remains  executory, 
as  to  the  corporation,  the  other  party  can  not  enforce 
the  contract  against  it.  In  this  case,  the  Court  was  of 
the  opinion  that  the  contract  for  the  purchase  of  the 
cotton  was  executory  and,  therefore,  the  bank  was  not 
liable  for  the  loss  which  resulted  from  the  several 
transactions. 

Mr.  Justice  Haight,  who  delivered  the  opinion  of 
the  Court,  said  in  part:  ** Whilst  the  buying  and  sell- 
ing of  cotton,  to  be  delivered  in  the  future,  may  not 
ordinarily  be  inunoral,  or  prohibited  by  any  statute, 
it  is  not  included  in  the  powers  given  to  the  defendant 
by  its  charter.  The  transaction  in  question  was 
prejudicial  to  its  stockholders,  and  tended  to  endanger 
and  destroy  the  safeguards  provided  for  the  deposit- 
ors. The  stockholders  and  depositors  had  the  right 
to  have  their  funds  invested  in  accordance  vnth  the 
provisions  of  the  charter  and  the  constitution  and 
laws  of  the  state,  and,  in  so  far  as  this  right  was  vio- 
lated by  the  transaction  in  question,  it  was  a  misap- 
propriation of  the  funds  and  immoral.  •  *  •  ^e, 
consequently,  are  of  the  opinion  that,  under  the  cir- 
cumstances of  this  case,  the  defense  of  ultra  vires  is 
still  available  to  the  defendant." 

Judgment  was  given  for  the  Citizens'  Savings  Bank. 
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RULING  LAW 
Story  Case  Answer 

A  corporation  is  an  artificial  creation  of  the  legis- 
lature, having  only  such  powers  as  are  conferred  upon 
it  by  law.  If  the  corporation  goes  beyond  the  powers 
conferred  upon  it,  and  attempts  to  make  some  con- 
tract, such  a  contract  is  termed  an  "ultra  vires"  con- 
tract. That  is,  it  is  a  contract  beyond  the  power  of 
the  corporation.  The  making  of  an  ultra  vires  con- 
tract, by  a  corporation,  is  regarded  as  an  illegal  act; 
and  the  courts  will  assist  neither  in  enforcing  the  il- 
legal act.  So  long  as  it  remains  executory,  unper- 
formed, it  is  enforcible  by  neither  party.  In  the  Story 
Case,  it  was  beyond  the  power  of  the  corporation  to 
make  the  contract  in  question;  the  contract  was  still 
executory,  and  the  Court  will  not  enforce  it  at  the  suit, 
either  of  the  corporation,  or  at  the  suit  of  the  steam- 
ship company. 


2.     An  Ultra  Vires  Contract  Is  Unenforcible 
STORY  CASE 

The  Citizens'  Gas  Light  Company,  organized  under 
the  laws  of  the  state  of  Wisconsin,  and  was  given  power 
to  manufacture  and  sell  gas  in  the  city  of  Madison, 
for  lighting  and  heating  purposes,  for  a  period  of 
twenty-five  years.  After  having  engaged  in  the  busi- 
ness for  four  years,  the  directors  of  the  company 
leased  all  the  property,  and  franchises  of  the  corpora- 
tion, to  the  Madison  Electric  Light  Company  for 
twenty-one  years,  at  an  annual  rental  of  $75,000.  The 
electric  company  took  over  the  property  of  the  gas 
company  and  began  to  conduct  its  business.  For  three 
years  it  used  this  property,  without  having  paid  the 
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rental  therefor.  The  directors  of  the  gas  company 
then  brought  an  action  upon  the  contract,  suing  for 
$225,000,  then  due  and  unpaid.  The  electric  company 
then  contended  that  it  was  not  liable  for  this  amount, 
because  the  gas  company  had  no  power  to  lease  away 
its  property  for  this  period  of  time.  Is  this  defense 
effective  ? 

EXJLINQ  COURT  CASE 

Central  Transportation  Company  vs.  Pullman's 
Palace  Car  Company,  Volume  139  United  States  Re- 
ports, Page  24. 

The  Central  Transportation  Company  was  originally 
organized  under  the  general  laws  of  the  state  of  Penn- 
sylvania for  the  purpose  of  transporting  passengers 
in  railroad  cars  constructed  and  OAVTied  by  the  com- 
pany. Subsequently,  the  legislature  passed  a  special 
act  which  empowered  the  company  to  make  contracts 
with  other  corporations,  for  the  leasing  and  hire  to 
such  other  corporations,  of  their  railway  cars  and 
other  personal  property.  Thereafter,  the  Central 
Transportation  Company  entered  into  a  contract  ^vith 
the  Pullman  Company,  whereby  the  former  leased  to 
the  latter  all  its  property  for  a  period  of  ninety-nine 
years,  and  agreed  that  it  would  not  re-engage  in  the 
same  kind  of  business  again  during  that  term.  The 
Pullman  Company  agreed  to  pay,  for  the  use  of  this 
property,  the  sum  of  $264,000  annually.  When  a  cer- 
tain annual  installment  was  left  unpaid,  this  action 
was  brought  by  the  Central  Transportation  Company 
to  recover  the  amount  then  due. 

It  was  contended  by  the  Pullman  Company  that  the 
Central  company  had  no  power  to  make  a  contract, 
whereby  it  leased  all  its  property  for  such  a  long  term, 
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and  agreed  not  to  re-engage  in  the  same  business  for 
the  same  term.  Accordingly,  the  contract  was  ultra 
vires  as  to  the  Central  Transportation  Company. 
Therefore,  the  Central  company  could  not  recover  on 
the  contract. 

It  was  insisted,  on  the  other  hand,  by  the  Central 
Transportation  Company  that  the  contract  was  exe- 
cuted, that  the  Pullman  Company  had  had  the  benefit 
of  the  property  for  the  time  stated,  and  should  be  com- 
pelled to  pay  for  the  use  of  it,  even  though  the  contract 
was  ultra  vires. 

Decision:  An  ultra  vires  contract,  that  is,  a  con- 
tract beyond  the  power  of  the  corporation,  is  void,  and 
no  action  can  be  brought  thereon,  whether  the  contract 
be  executed  or  executory.  The  Central  Transporta- 
tion Company  had  no  power  to  contract  away  its  cor- 
porate existence  for  so  long  a  period,  and  agree  not 
to  re-engage  in  the  same  kind  of  business  for  that 
period.  Even  though  the  Pullman  Company  has  had 
the  benefit  of  the  property,  yet  the  Central  Company 
cannot  sue  upon  the  contract  for  the  use  thereof. 

Mr.  Justice  Ray  delivered  the  opinion  of  the  Court : 
"The  necessary  conclusion  from  these  premises  is, 
that  the  contract  sued  on  was  imlawful  and  void,  be- 
cause it  was  beyond  the  powers  conferred  upon  the 
plaintiff  by  the  legislature,  and  because  it  involved  an 
abandonment  by  the  plaintiff  of  its  duty  to  the  public. 

•  •  •  M 

*  *  A  contract  of  a  corporation  which  is  ultra  vires,  in 
the  proper  sense,  that  is  to  say,  outside  the  object  of 
its  creation  as  defined  in  the  law  of  its  organization, 
and  therefore  beyond  the  powers  conferred  upon  it  by 
the  legislature,  is  not  voidable  only,  but  wholly  void, 
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and  of  no  legal  effect.  The  objection  to  the  contract 
is,  not  merely  that  the  corporation  ought  not  to  have 
made  it,  but  that  it  could  not  make  it.  The  contract 
cannot  be  ratified  by  either  party,  because  it  could  not 
have  been  authorized  by  either.  No  performance  on 
either  side  can  give  the  unlawful  contract  any  validity, 
or  be  the  foundation  of  any  right  of  action  upon  it.'' 
Judgment  was  given  for  the  Pullman  company. 

RUIiING  LAW 
Story  Case  Answer 

An  ultra  vires  contract  of  a  corporation  is  said  to 
be  illegal,  that  is,  it  is  unauthorized,  and,  therefore,  is 
considered  illegal,  although  no  moral  turpitude  at- 
taches to  its  making.  The  Courts  have  reached  the 
conclusion  that  such  a  contract  is  void,  not  only  be- 
cause the  corporation  should  not  have  made  the  con- 
tract, but  also  because  the  corporation  had  no  power 
to  make  it.  Every  person  dealing  with  the  corpora- 
tion is  bound  to  know  its  powers.  The  stockholders 
have  a  right  to  see  that  the  corporate  property  shall 
not  be  subjected  to  risks  to  which  they  have  not  con- 
sented. The  state  has  a  right  to  insist  that  the  cor- 
poration shall  remain  within  the  powers  conferred 
upon  it.  Consequently,  no  action  may  be  maintained 
upon  such  an  attempt  at  a  contract.  In  the  Story  Case, 
the  gas  company  had  no  power  to  lease  away  its  prop- 
erty for  this  period  of  time ;  the  contract  is  therefore 
void,  and  no  action  can  be  brought  upon  it. 


3.     Ultra  Vires  Transfer  of  Property  by  a  Corporation 
STORY  CASE 

The  Home  Insurance  Company  was  a  corporation 
organized  under  the  laws  of  the  state  of  South  Dakota, 
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with  power  to  engage  in  the  business  of  writing  fire 
insurance  policies.  It  had  no  power  to  own  land  other 
than  for  the  purpose  of  conducting  its  business  of 
insurance.  The  company,  in  the  course  of  several 
years,  had  accumulated  a  large  surplus.  With  this,  in 
excess  of  its  chartered  powers,  it  purchased  for  specu- 
lating purposes,  a  large  tract  of  farming  land  in  South 
Dakota.  After  holding  it  for  several  months,  it  sold  a 
portion  of  it  to  Mr.  Brown  for  the  sum  of  $3,500,  and 
executed  a  deed  to  him.  Sometime  later.  Brown  de- 
manded the  return  of  his  money;  he  contended  that 
the  corporation  had  no  power  to  hold  real  estate  for 
general  purposes ;  and,  therefore,  it  had  no  title  to  the 
land  in  question,  and  could  convey  none  to  him.  What 
should  be  the  decision  of  the  Court  under  the  forego- 
ing circumstances  ? 

EUUNG  COURT  CASE 

Kerfoot  vs.  Farmers'  S  Merchants'  Bank,  Volume 
218  United  States  Reports,  Page  281. 

James  Kerfoot  conveyed  certain  real  estate  to  the 
First  National  Bank  of  Trenton,  Missouri;  the  First 
National  Bank  then  conveyed  it  to  Harvey  Kerfoot. 
This  is  an  action  brought  on  behalf  of  Robert  Kerfoot, 
the  grandson  of  James  Kerfoot,  seeking  to  recover 
this  property.  The  conveyance  made  by  James 
Kerfoot  to  the  First  National  Bank  was  challenged 
upon  the  ground  that,  under  the  Revised  Statutes  of 
the  United  States,  relating  to  national  banks,  the  bank- 
was  without  power  to  take  other  than  for  its  own  use, 
and,  hence,  no  title  passed  by  the  deed,  but  remained 
in  the  grantor  and  descended  to  Robert  Kerfoot,  after 
the  decease  of  James  Kerfoot. 
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Decision:  Although  by  the  laws  of  the  United 
States,  a  national  bank  may  take  a  conveyance  of  real 
estate  only  for  certain  purposes,  if  it  accepts  such  a 
conveyance  for  some  other  purpose,  the  conveyance 
is  not  absolutely  void.  It  obtains  a  title  which  is  good 
against  every  one  except  the  United  States.  So  long 
as  the  United  States  does  not  object  to  such  a  convey- 
ance, no  one  else  may  or  can.  Accordingly,  the  con- 
veyance made  by  James  Kerfoot  to  the  First  National 
Bank  passed  a  good  title;  and  this  title  the  bank 
passed  on.  Therefore,  the  land  may  not  be  recovered 
by  the  grandson  of  James  Kerfoot,  deceased. 

Mr.  Justice  Hughes  rendered  the  opinion.  "But 
while  the  purpose  of  this  transaction  was  not  one  of 
those  described  in  the  statute  for  which  a  national 
bank  may  purchase  and  hold  real  estate,  it  does  not 
follow  that  the  deed  was  a  nullity  and  that  it  failed  to 
convey  title  to  the  property.  In  the  absence  of  a  clear 
expression  of  legislative  intention  to  the  contrary,  a 
conveyance  of  real  estate  to  a  corporation  for  a  pur- 
pose not  authorized  by  charter,  is  not  void,  but  void- 
able, and  the  soverign  alone  can  object.  Neither  the 
grantor  nor  his  heirs  nor  third  persons  can  impugn  it 
upon  the  ground  that  the  grantee  has  exceeded  its 
powers. ' ' 

Accordingly,  it  was  held  that  the  property  could  not 
be  recovered  by  Robert  Kerfoot,  the  grandson  of 
James  Kerfoot,  deceased. 

SUUNQ  LAW 
Story  Case  Answer 

A  corporation  receives  good  title  to  real  property 
and  can  pass  to  other  purchasers,  even  though  it  has 
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no  power  to  do  so  by  its  charter,  so  long  as  it  remains 
unchallenged  by  the  state.  No  third  person  may  bring 
an  action  against  it  to  question  its  ownership.  Only 
the  state  may  compel  it  to  show  by  what  right  it  holds 
title  to  real  property.  In  the  Story  Case,  the  insur- 
ance company  had  no  power  to  hold  real  estate  for  the 
purpose  of  speculation;  but  by  the  conveyance  to  it, 
it  did  receive  a  valid  title  to  the  land.  Since,  in  its 
conveyance  to  Mr.  Brown  it  passed  good  title,  he  has 
no  right  to  demand  the  return  of  his  money  from  the 
corporation. 


4.     Acquisition  of  Property  by  Devise  or  Bequest 
STOSY  CASE 

The  law  of  the  state  of  Ohio  provided  that  religious, 
charitable,  or  educational  corporations  might  hold 
real  or  personal  property,  not  exceeding  $1,000,000. 
The  Fremont  College  was  a  corporation  organized 
under  the  laws  of  the  state  of  Ohio,  for  religious  edu- 
cation. It  held,  as  an  endowment,  the  sum  of  $500,000, 
given  by  Mr.  Fremont,  for  whom  the  institution  was 
named.  Mr.  H.  T.  Beard  who  had  been  interested  in 
the  college,  at  his  death,  bequeathed  all  his  real  and 
personal  property,  amounting  to  $1,000,000  or  more, 
to  the  institution.  George  Carrick,  a  nephew  of  Mr. 
Beard  and  next-of-kin,  contested  the  right  of  the  col- 
lege to  receive  this  whole  sum.  He  claimed  that  the 
school  was  limited  to  $1,000,000  endowment;  since  it 
had  already  $500,000,  it  was  entitled  to  take  only 
enough  to  make  its  total  endowment  $1,000,000.  How 
should  the  Court  decide? 
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BTTLINa  00X7BT  CASE 

Huhhard  vs.  Worcester  Art  Museum,  Volume  194 
Massachusetts,  Page  280. 

The  Worcester  Art  Museum  is  a  corporation  estab- 
lished under  the  laws  of  the  state  of  Massachusetts  for 
the  purpose  of  founding  an  institution  for  the  promo- 
tion of  art  and  art  education  in  Worcester.  By  the 
laws  of  Massachusetts,  such  a  corporation  is  author- 
ized to  hold  real  and  personal  estate  to  an  amount,  not 
exceeding  $1,500,000.  One  Mr.  Salisbury,  by  will, 
devised  to  this  corporation  real  and  personal  property 
which  amounted  to  $3,000,000.  By  a  statute,  which 
was  enacted  after  the  probate  of  the  will  in  question, 
such  a  corporation  was  authorized  to  hold  real  and 
personal  property  to  an  amount  not  exceeding  $5,000,- 
000.  This  was  a  petition,  brought  by  the  heirs  of  Mr. 
Salisbury  deceased,  to  recover  this  money,  and  to 
to  determine  whether  the  corporation  was  entitled  to 
this  property  devised  by  Mr.  Salisbury. 

It  was  contended  on  behalf  of  the  heirs  of  Mr.  Salis- 
bury that  the  corporation  could  not  take  more  than 
$1,500,000,  and  that  title  to  more  than  that  had  never 
passed  to  the  museum ;  and  that  the  remaining  amount 
then  went  to  the  heirs  at  law  of  Mr.  Salisbury. 

Decision :  Where  the  state  forbids  a  corporation  to 
receive  more  than  a  certain  amount  of  property,  it 
does  not  render  the  corporation  incapable  of  holding 
any  more  than  that  amount,  but  merely  gives  to  the 
state  the  power  to  take  the  excess  from  the  institution 
if  it  wishes.  In  this  case,  therefore,  the  state  received 
title  to  the  whole  amount,  subject  to  the  power  of  the 
state  to  contest  its  right  to  the  excess.  Not  only  has  it 
failed  to  exercise  its  right,  but,  also,  by  a  subsequent 
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law,  it  has  expressly  waived  its  right  to  challenge  this 
excess.  Therefore,  the  heirs  of  Mr.  Salisbury  cannot 
complain.  They  are  not  entitled  to  recover  any  part 
of  the  money  or  property. 

Mr.  Chief  Justice  Knowlton,  rendered  the  opinion: 
**In  the  construction  of  our  statutes,  when  the  ques- 
tion arises  whether  a  different  rule  shall  be  estab- 
lished in  regard  to  the  taking  and  holding  by  a  corpor- 
ation under  a  will  from  that  which  is  universally  laid 
down  in  regard  to  a  holding  under  a  deed,  we  are  much 
influenced  by  the  policy  of  our  law  as  to  devises 
and  bequests  for  charitable  purposes.  We  are  of  opin- 
ion that,  under  our  statutes,  a  gift  to  a  corporation 
under  a  will,  to  an  amount  in  excess  of  the  sum  spe- 
cially authorized,  should  be  held  no  less  valid  than  a 
similiar  acquisition  of  title  under  a  deed.  It  is  good 
as  against  every  one  but  the  commonwealth.  It  fol- 
lows that  the  subsequent  statute  operated  as  a  waiver 
of  the  commonwealth's  right  to  terminate  the  holding, 
and  a  legislative  declaration  of  the  entire  validity  of 
the  provision  in  the  will. ' ' 

Judgment  was,  accordingly,  given  for  the  Worcester 
Art  Museum. 

BXTUNG  LAW 
Story  Case  Answer 

Frequently,  the  state  legislature  limits  the  amount 
of  real  or  personal  property  which  may  be  held  by 
charitable  or  educational  corporations.  If,  however, 
there  is  bequeathed  to  an  institution,  real  or  personal 
property  which  exceeds  the  amount  which  a  corpora- 
tion is  permitted  to  hold,  the  Courts  are  of  the  opinion 
that  the  organization  may  retain  it  against  all  but  the 
state.  That  is,  only  the  state  may  contest  its  right  to 
hold  a  greater  amount  than  that  allowed  by  law. 
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VI.    RELATION  BETWEEN  THE  CORPORATION 

AND  ITS  MEMBERS 

1.     Stock  Subscription 

A.     Subscription  Contract 

STOEY  CASE 

Frank  Corbett,  Henry  Knowlin,  and  Edward  Comp 
proposed  to  organize  the  Pan-American  Sales  corpor- 
ation to  act  as  a  selling  organization  in  Sonth  America. 
Corbett  persuaded  Andrew  Bacon  to  agree  to  sub- 
scribe for  ten  shares  of  stock  at  $100  a  share.  Shortly 
before  the  corporation  was  perfected,  Bacon  informed 
Corbett  that  he  had  no  faith  in  this  venture  and  would 
not  buy  the  stock.  After  the  corporation  was  organ- 
ized, it  brought  suit  against  Bacon  upon  this  subscrip- 
tion contract.  Bacon  maintained  in  defense  that  no 
contract  existed  between  the  corporation  and  himself. 
Is  this  defense  valid! 

SnUNG  COURT  CASE 

Bryant's  Pond  Steam  Mill  Company  vs.  Felt,  Vol- 
ume 87  Maine  Reports,  Page  234;  47  American  State 
Reports,  Page  323. 

Certain  persons  had  associated  themselves  for  the 
purpose  of  organizing  a  corporation ;  they  had  opened 
books  in  which  were  entered  the  names  of  those  who 
were  willing  to  take  stock  in  the  organization  when  it 
had  been  brought  into  existence.  Felt  subscribed  for 
a  certain  amount  of  stock,  but  before  the  corporation 
was  consummated  he  decided  that  he  was  unwilling  to 
accept  the  stock.  Accordingly,  he  notified  the  persons 
who  were  promoting  the  organization  that  he  had 
decided  to  withdraw  his  name  as  a  subscriber.  They 
would  not  consent  to  his  withdrawal.    When  the  cor- 
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poration,  the  Bryant's  Pond  Steam  Mill  Company, 
had  completed  the  organization,  it  brought  this  action 
against  Felt  to  recover  for  the  amount  of  stock  which 
he  had  agreed  to  accept. 

It  was  contended  by  Felt,  that  the  entering  of  his 
name  for  the  stock  did  not  impose  any  obligation  upon 
him,  so  far  as  the  corporation  was  concerned,  until  the 
corporation  had  come  into  existence. 

Decision :  So  far  as  a  proposed  corporation  is  con- 
cerned, there  can  be  no  contract  made  between  it  and 
third  persons  before  the  company  actually  exists. 
Any  person  may  withdraw  his  name  from  the  sub- 
scription list  before  the  organization  is  fully  com- 
pleted, and  the  corporation,  thereafter  formed,  has  no 
right  to  insist  upon  his  taking  the  stock. 

Mr.  Justice  Walton,  who  delivered  the  opinion  of 
the  Court,  said  in  part:  **The  right  of  subscribers  to 
the  capital  stock  of  a  proposed  corporation  to  with- 
draw their  subscription  at  any  time  before  the  organ- 
ization of  the  corporation  is  completed  has  been 
affirmed  in  several  recent  well  considered  opinions. 
The  right  rests  upon  the  impregnable  ground  of  the 
legal  impossibility  of  completing  a  contract  between 
two  parties,  only  one  of  which  is  in  existence.  There 
can  be  no  meeting  of  the  minds  of  the  parties.  There 
can  be  no  acceptance  of  the  subscriber's  proposition 
to  become  a  stockholder.  There  can  be  no  mutuality 
of  rights  or  obligations.  There  can  be  no  consideration 
for  the  subscriber's  promise.  As  said  in  one  of  our 
decisions,  it  is  a  mere  nudum  pactum — a  promise  with- 
out a  promisee — a  contractor  without  a  contractee.  In 
fact,  every  element  of  a  binding  contract  is  wanting." 
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Accordingly,  judgment  was  given  for  the  defendant 
Felt  in  this  action. 

EULING  LAW 
Story  Case  Answer 

When  a  corporation  is  actually  in  existence,  snb- 
Bcription  to  its  stock  depends  upon  the  ordinary  prin- 
ciples of  contract  law.  The  subscriber  is  then  dealing 
with  a  legal  entity,  or  a  legal  person,  and  he  is  bound 
by  any  contract  he  may  make  with  it,  provided  it  is 
otherwise  legal.  But  if  the  corporation  is  not  yet  in 
existence  and  the  promoters,  testing  the  worth  of  the 
proposition,  interest  various  persons  to  such  an  extent 
that  they  are  willing  to  sign  an  agreement  to  take 
stock  when  the  corporation  is  actually  formed,  clearly 
there  can  be  no  present  contract  between  the  corpora- 
tion and  the  subscriber,  for  there  is  no  other  contract- 
ing party  then  in  existence.  But  the  agreement  con- 
stitutes a  continuing  offer  on  the  part  of  the  sub- 
scriber to  the  corporation  yet  to  be  formed.  When 
the  organization  is  completed,  it  may  accept  his  offer, 
or  it  may  reject  it.  A  subscriber  also  may  withdraw 
his  offer  at  any  time  before  the  corporation  accepts  it. 
In  the  Story  Case,  Mr.  Bacon  exercised  his  right  to 
withdraw  his  offer  before  the  corporation  came  into 
existence,  and  before  it  could  accept  his  offer.  Con- 
sequently, the  corporation,  when  it  was  consummated, 
had  no  contract  with  him ;  there  was  no  offer  which  it 
could  accept.  Judgment  should  be  given  for  Mj. 
Bacon. 

If,  in  the  Story  Case  or  any  case,  the  promoters  had 
given  the  subscriber  any  consideration  for  his  promise 
to  subscribe,  they  personally  could  hold  him.  For  ex- 
ample, if  the  subscription  contract  read  '*For  one 
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dollar  paid  to  Bacon,  he  herein  agrees  to  subscribe 
etc."  Also,  if  the  subscription  contract  were  signed 
under  seal,  the  promoters  can  hold  the  subscriber. 


B.     Conditional  Subscription 
8T0BY  CASE 

Henry  Thompson,  Walter  Pugh,  and  William 
Beachey  were  promoters  working  in  the  amusement 
field.  Early  in  the  year  1914,  they  started  to  promote 
a  corporation  to  present  a  mammoth  naval  pageant  at 
the  international  fair  in  San  Francisco  during  the 
year  1915.  Thompson  interested  his  friend  Edward 
Lawler  in  the  venture,  and  Lawler  agreed  to  subscribe 
for  100  shares  of  stock  in  the  company  on  December 
14, 1914,  provided  no  unusual  event  or  catastrophe  oc- 
curred to  imperil  the  success  of  the  San  Francisco 
Fair.  After  December  14,  Lawler  refused  to  accept 
stock,  on  the  ground  that  the  condition  upon  which  his 
contract  should  end  had  occurred  in  the  great 
European  war.  Suit  was  brought  against  Lawler  for 
his  subscription.    Is  his  defense  effective? 

BXTLING  COURT  CASE 

Lawrenceville  Branch  Railroad  Company  vs.  Brand, 
Volume  77  Georgia  Reports,  Page  506. 

The  Lawrenceville  Branch  Railroad  Company  was 
a  corporation  engaged  in  the  business  of  constructing 
and  operating  railways,  Brand  subscribed  to  the  stock 
of  this  company,  upon  the  express  condition  that  the 
road  was  to  be  extended  from  Lawrenceville  to 
Logansville,  where  he  lived.  There  was  a  further  con- 
dition in  his  contract  that  $20,000  or  an  amount  suffi- 
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cient  to  build  the  road,  should  actually  be  subscribed, 
before  he  would  be  compelled  to  pay  in  his  subscrip- 
tion. This  is  an  action  by  the  company  to  recover 
Brand's  subscription.  He  contends  that  he  is  not  lia* 
ble  upon  the  contract  because  the  foregoing  conditions 
have  not  been  fulfilled.  He  shows  that  $20,000  worth 
of  stock  has  not  been  sold,  nor  an  amount  sufficient  to 
build  the  road. 

Decision:  When  a  person  subscribes  to  stock  in  a 
corporation  and  it  is  agreed  that  certain  obligations 
shall  be  fulfilled  by  the  corporation,  as  terms  prece- 
dent, until  those  conditions  have  been  performed,  the 
subscriber  is  under  no  duty  to  pay  in  his  subscription. 

In  this  case,  the  conditions,  though  expressly  pro- 
vided for,  have  not  been  performed  by  the  corporation. 

Mr.  Justice  Hall  said :  * '  The  subscription  list  which 
comes  up  with  this  record  shows  that  there  was  less  by 
several  thousand  dollars,  than  the  amount  necessary 
to  build  the  road,  and  that  at  the  time  the  capital  stock 
was  fixed,  one  of  the  conditions  on  which  subscriptions 
were  made  had  been  fulfilled.  In  order  to  recover 
from  one  who  subscribed  unconditionally,  where  sub- 
scriptions have  been  made  upon  conditions  prece- 
dent, the  plaintiff  must  show  that  the  conditions  either 
have  been  complied  with  or  waived. ' ' 

Judgment  was  given  for  Brand. 

EULINO  LAW 
Story  Case  Answer 

A  person,  subscribing  to  the  stock  of  a  corporation, 
has  a  right,  if  he  chooses,  to  stipulate  the  terms  or 
conditions  upon  which  he  will  accept  the  stock.  Unless 
those  conditions  are  satisfied  he  is  under  no  obligation 
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to  pay  his  subscription.  Whether  or  not,  in  the  Story 
Case,  the  condition,  upon  which  Lawler's  stock  sub- 
scription should  end,  had  occurred,  is  a  difficult  ques- 
tion of  fact.  We  are  inclined  to  believe  that  the  event 
was  sufficient  to  cancel  the  contract,  and,  therefore, 
Lawler's  defense  is  valid. 


C.    Subscription  Based  on  Prospectus 
STOBY  CASE 

In  promoting  a  corporation  for  the  purpose  of  con- 
ducting the  business  of  manufacturing  automobiles, 
James  Donaldson  and  Godfred  Camp  issued  a  pro- 
spectus, in  which  the  nature  of  the  corporation,  its 
purpose,  and  the  amount  of  capital  stock,  were  set 
forth  in  detail.  The  prospectus  also  stated  that  it  was 
proposed  to  erect  the  manufacturing  plant  in  Elgin, 
Illinois.  Mr.  Murphy,  of  Elgin,  saw  and  read  one  of 
these  catalogs,  and  decided  to  subscribe  to  the  stock  of 
the  corporation.  He  entered  his  name  for  five  shares 
of  stock  at  $50  per  share.  After  he  had  subscribed, 
the  promoters  decided  that  they  would  not  locate  the 
plant  in  Elgin,  but  would  locate  nearer  to  Chicago. 
The  prospectus  was  then  altered,  and  the  new  location 
for  the  plant  described.  Mr.  Murphy,  however,  was 
not  aware  of  this  proposed  copy.  After  the  corpora- 
tion was  formed,  and  the  plant  was  erected,  it  called 
upon  him  for  his  subscription.  He  then  discovered  the 
change  made  by  the  promoters,  and  refused  to  be 
bound  by  his  subscription.  The  corporation,  without 
offering  to  locate  the  plant  in  Elgin,  brought  suit  upon 
his  subscription  contract.  What  should  the  Court 
decide! 
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BULINa  OOUBT  CASE 

Norwich  Lock  and  Manufacturing  Company  vs. 
Eockaday,  Volume  89  Virginia  Reports,  Page  877. 

Certain  promoters  circulated  a  prospectus  which 
announced  their  intention  of  organizing  a  corporation 
for  the  purpose  of  manufacturing  locks  and  other 
household  hardware;  it  was  planned  to  locate  the  man- 
ufacturing plant  in  the  city  of  Roanoke,  Virginia ;  the 
capital  stock  of  the  corporation  was  to  be  $400,000. 
Hockaday,  among  others,  subscribed  for  stock  in  the 
corporation  to  be  formed,  in  the  following  words: 
**We  •  •  •  hereby  subscribe  the  amount  set 
opposite  our  names,  respectively,  to  the  capital  stock 
of  the  company  to  be  formed,  in  accordance  with  the 
provisions  of  the  foregoing  prospectus.**  Now,  no 
corporation  was  organized  in  accordance  with  this 
prospectus,  and  the  contemplated  amount  of  capital 
was  not  subscribed.  Later,  the  same  promoters  again 
opened  the  subscription  books  and  asked  for  addi- 
tional subscriptions,  in  order  to  make  up  the  amount 
proposed.  Under  the  new  stock  subscription,  the 
plant  of  the  company  was  not  to  be  located  in  Roanoke, 
but  outside  the  city.  The  powers  of  the  corporation 
were  increased;  the  maximum  limit  of  the  capital 
stock  was  fixed  at  $500,000.  Hockaday,  at  no  time, 
consented  to  the  changes  made;  in  fact,  it  was  shown 
that  he  positively  refused  to  be  considered  a  sub- 
scriber under  the  new  terms  of  the  proposed  corpora- 
tion. When,  under  the  latter  arrangement,  the  corpora- 
tion, Norwich  Lock  and  Manufacturing  Company,  was 
finally  completed,  it  brought  this  action  against  Hock- 
aday, seeking  to  recover  from  him  for  the  stock  which 
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he  subscribed  for  under  the  original  arrangement,  as 
proposed  by  the  promoters  of  the  corporation. 

It  was  contended  by  counsel  for  Hockaday  that  he 
could  not  be  held  upon  his  subscription  because  the 
promoters  had  proposed  one  corporation,  to  which 
Hockaday  had  agreed  to  become  a  member,  and  an- 
other corporation  had  been  organized  to  which  Hocka- 
day had  not  agreed  to  become  a  member. 

Decision :  When  a  person  subscribes  to  the  stock  of 
a  proposed  corporation,  he  is  bound  only  when  the 
corporation  is  organized  in  accordance  with  the  terms 
of  his  contract  of  subscription.  In  this  case,  Hocka- 
day agreed  to  become  a  subscriber  to  one  corporation, 
and  he  is  now  being  asked  to  become  a  member  of  an- 
other. He  did  not  agree  to  the  terms  of  the  newly  pro- 
posed organization,  and,  accordingly,  is  not  bound 
thereto. 

Mr.  Justice  Fauntleroy,  said:  "The  prospectus,  to 
which  the  defendant  subscribed  his  name,  condition- 
ally, was  substituted  by  another  and  a  radically  differ- 
ent prospectus  (to  which  he  refused  to  subscribe)  and 
by  agreement  between  parties  with  whom  he  had  no 
privity ;  and  the  substitution  and  changes  made  in  the 
schemes  and  scope  of  the  enterprise  were  made  before 
the  charter  was  granted  or  applied  for.  If,  after  one 
has  signed  a  contract  agreeing  to  form  a  corporation 
for  a  named  purpose,  such  contract  is  changed  in  any 
way,  before  the  incorporation,  without  such  sub- 
scriber's consent,  he  is  not  bound,  because  the  com- 
pany formed  is  not  the  company  he  subscribed  to.'* 

Judgment  was  given  for  Hockaday. 
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EUUNG  LAW 
Story  Case  Answer 

The  facts  in  the  prospectus  of  a  proposed  corpora- 
tion constitute  a  part  of  the  contract  between  the  cor- 
poration and  the  subscriber,  if  the  subscriber  makes 
his  subscription,  relying  upon  the  terms  and  facts 
stated  therein.  The  corporation  must  fulfill  all  the 
material  terms  and  conditions,  upon  which  those  who 
have  subscribed  have  relied  in  making  their  subscrip- 
tion. Unless  these  terms  have  been  satisfied,  the  sub- 
scriber is  under  no  legal  obligation  to  accept  and  pay 
for  the  stock  which  he  agreed  to  buy.  That  is,  if  the 
promoters  represent  that  the  capital  stock  is  to  be 
$50,000,  and  a  prospective  stockholder  subscribes  on 
that  basis,  he  is  under  no  obligation  to  accept  the  stock 
if  the  capital  is  subsequently  raised  to  $100,000  with- 
out his  consent.  In  the  Story  Case,  Mr.  Murphy  made 
his  subscription  in  reliance  on  the  belief  that  the  man- 
ufacturing plant  was  to  be  located  in  Elgin,  where  he 
resided.  Consequently,  he  was  under  no  obligation  to 
accept  the  stock  when  he  found  that  the  plant  would 
be  located  elsewhere.  Accordingly,  judgment  should 
be  given  for  Mr.  Murphy. 


D.    Secret  Conditions 
8T0BY  CASE 

In  promoting  the  New  York  -  Chicago  Air  Line, 
Howard  Lewis  submitted  this  proposition  to  Meredith 
Bumham,  a  retired  banker :  Burnham  should  agree  to 
place  his  name  upon  the  subscription  list  for  10,000 
shares  common  stock  at  $50  a  share,  until  Lewis 
should  sell  a  total  of  1,000,000  shares  at  that  price. 
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After  this  amonnt  should  be  sold,  Lewis  agreed  to  can- 
cel Burnham^s  subscription,  and  also  make  him  a  pre- 
sent of  5,000  shares.  This  last  condition  was  not  made 
a  part  of  the  subscription  contract,  but  was  inserted  in 
a  separate  document  which  Burnham  retained  in  his 
possession.  The  New  York-Chicago  Air  Line  corpora- 
tion was  perfected  and  the  company  did  construction 
work  at  La  Porte,  Indiana,  incurring  considerable  in- 
debtedness. At  the  opening  of  the  great  European 
war,  the  promoters  lost  courage,  and  discontinued 
their  work,  omitting  to  pay  a  number  of  creditors. 
These  now  attempted  in  the  name  of  the  corporation 
to  enforce  its  subscription  contract  against  Burnham 
and  others.  In  his  defense,  Burnham  plead  the  secret 
condition  attached  to  his  contract.    Is  this  a  defense! 

ST7IJNO  OOUBT  OASE 

Minneapolis  Threshing  Machine  Company  vs» 
Davis,  Volume  40  Minnesota  Reports,  Page  110,  Vol- 
ume 12  American  State  Reports,  Page  701. 

Edward  Janney,  a  promoter,  started  a  movement  to 
organize  a  manufacturing  corporation  with  $250,000 
capital,  whose  works  should  be  located  at  Junction 
City,  near  Minneapolis.  One  McDonald  proposed  to 
subscribe  $60,000  to  the  capital  stock  of  the  proposed 
corporation  if  the  citizens  of  Minneapolis  would  sub- 
scribe the  remaining  $190,000.  Janney  then  made  a 
canvass  of  the  citizens  of  Minneapolis  to  procure  the 
remaining  amount  of  capital  stock.  Davis,  among 
others,  subscribed  $5,000.  When  the  whole  amount 
was  subscribed,  McDonald  then  paid  in  his  $60,000. 
The  corporation  was  organized  under  the  name  of  the 
Minneapolis  Threshing  Machine  Company.  It  incur- 
red debts  to  the  amount  of  $75,000,  in  preparing  oper- 
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ations.  It  then  called  upon  Davis  for  his  $5,000  sub- 
scription. He  refused  to  pay.  The  corporation,  there- 
upon, brought  this  action  against  him  to  recover  the 
same. 

Davis  then  showed  that  he  had  made  an  agreement 
with  Janney,  the  promoter,  that  his  subscription  was 
not  to  be  delivered  to  the  company,  and  not  to  become 
binding,  until  four  designated  men  had  also  made  sub- 
scriptions of  $5,000  each;  and  that  not  one  of  the  four 
had  purchased  stock ;  he  contended,  therefore,  that  his 
subscription  was  not  binding  upon  him. 

Decision:  The  condition  upon  which  Davis'  sub- 
scription to  the  stock  of  the  corporation  was  to  become 
binding  was  secret,  known  only  to  himself  and  Janney, 
the  promoter.  The  corporation,  in  reliance  upon  the 
belief  that  his  subscription  was  absolute  and  uncondi- 
tional, had  incurred  large  debts ;  the  other  subscribers, 
in  reliance  upon  the  same  belief,  have  paid  in  much 
of  their  subscription.  To  permit  Davis  now  to  draw 
out,  because  of  the  non-fulfillment  of  this  secret  condi- 
tion, would  be  fraud  upon  the  corporation  and  fraud 
upon  the  other  subscribers.  The  Court,  under  the  cir- 
cumstances, felt  that  this  could  not  be  done.  It  was 
decided  that  Davis  was  estopped  to  maintain  the  exist- 
ence of  the  secret  condition  upon  which  he  made  his 
subscription. 

Mr.  Justice  Mitchell,  who  delivered  the  opinion  of 
the  Court,  said  in  part:  "The  corporation  has  been 
organized  and  engaged  in  business,  expending  large 
sums  of  money,  and  contracting  large  liabilities,  all 
upon  the  strength  of  these  subscriptions  to  its  stock, 
and  in  entire  ignorance  of  this  secret  oral  condition 
which  defendant  now  claims  to  have  attached  to  the 
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delivery  of  his  subscription.  To  permit  the  defendant 
to  relieve  himself  from  liability  on  any  such  ground 
under  this  state  of  facts  would  be  a  fraud  on  others 
who  have  subscribed  and  paid  for  stock,  upon  the  cor- 
poration, which  has  been  organized  and  incurred  lia- 
bilities in  reliance  upon  the  subscriptions,  and  on 
creditors  who  have  trusted  it.  The  familiar  principle 
of  equitable  estoppel  by  conduct  applies,  viz :  Where  a 
person,  by  his  words  or  conduct,  wilfully  causes 
another  to  believe  in  the  existence  of  a  certain  state 
of  facts,  and  induces  him  to  act  on  that  belief  so  as  to 
alter  his  own  previous  condition,  he  is  estopped  from 
denying  the  truth  of  such  facts  to  the  prejudice  of  the 
other.^* 

Judgment  was,  accordingly,  given  for  the  Minne- 
apolis Threshing  Machine  Company. 

BUUNG  LAW 
Story  Case  Answer 

When  a  person  subscribes  to  the  stock  of  a  corpora- 
tion, he  has  the  right  to  subscribe  under  whatever 
conditions  please  him.  He  may  stipulate  for  anything 
he  desires,  if  the  corporation  is  willing  to  accept 
him  on  such  conditions.  Such  a  subscription  deceives 
neither  other  subscribers,  nor  creditors  of  the  corpora- 
tion. But  when  he  stipulates  for  some  secret  condi- 
tion, he  deceives  other  subscribers,  and  creditors  of 
the  corporation  as  well.  Accordingly,  if  other  sub- 
scribers have  subscribed  on  the  strength  of  his  sub- 
scription, if  debts  have  been  incurred  by  the  corpora- 
tion on  the  basis  of  an  unconditional  subscription  by 
him,  if  creditors  have  extended  credit  on  the  represen- 
tation that  he  is  an  unconditional  subscriber,  such  sub- 
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scriber  is  not  at  liberty  to  set  up  these  secret  condi- 
tions. He  is  estopped  to  say  that  he  subscribes  upon 
some  condition  which  was  unknown  to  all  except  one 
of  the  promoters.  In  the  Story  Case,  therefore,  Mr. 
Burnham  has  no  right  now  to  say  that  his  agreement 
to  take  stock  in  the  corporation  was  conditional.  His 
subscription  can  be  enforced  for  the  benefit  of  the 
creditors  who  acted  in  reliance  on  the  apparent  status 
of  the  corporation. 


E.     Subscriber's  Right  to  a  De  Jure  Corporation 
STOBY  CASE 

Certain  persons  associated  themselves  together  for 
the  purpose  of  organizing  a  corporation  to  engage  in 
mining  and  manufacturing.  The  law  of  the  state, 
under  which  the  corporation  was  effected,  required  the 
performance  of  the  following  conditions :  One-half  of 
the  capital  stock  must  be  subscribed  for;  articles  of 
association,  stating  the  name  of  the  corporation,  its 
capital  stock,  the  business  to  be  done,  and  the  names 
and  residences  of  those  interested,  must  be  published 
weekly  for  a  month,  and  then  filed  with  the  secretary 
of  state.  Mr.  J.  L.  Jenkins  agreed  to  take  fifty  shares 
in  the  corporation,  and  entered  his  name  on  the  sub- 
scription list  for  that  number.  Several  months  later, 
the  officers  of  the  organization  made  demand  upon  him 
for  payment.  He  refused  to  pay,  on  the  ground  that 
a  corporation  de  jure  had  not  been  formed.  He  showed 
that  the  officers  of  the  organization  had  failed  to  pub- 
lish the  articles  of  association  as  required  by  law,  and 
that,  therefore,  no  corporation  de  jure,  had  been 
formed.    He  contended  that  he  promised  to  subscribe, 


322  CORPORATIONS 

only  in  case  a  corporation  de  jure  was  formed,  and 
that  he  could  not  be  compelled  to  pay  for  the  sub- 
scribed stock,  under  any  other  circumstances.  What 
should  be  the  decision  of  the  Court  under  the  fore- 
going circumstances  I 

BUUNO  OOUBT  CASE 

Richmond  Street  Railroad  Company  vs.  Reed,  Vol- 
ume 50  Indiana  Reports,  Page  342. 

The  Richmond  Street  Railroad  Company  sued  the 
defendant,  Reed,  upon  his  promise  to  subscribe  for 
stock  in  the  corporation  to  be  formed.  He  maintained 
as  his  defense  that  the  corporation  had  not  yet  been 
legally  formed.  The  Indiana  statutes  require  that  the 
articles  of  incorporation  be  signed  by  the  subscribers 
to  the  company,  and  that  they  state,  among  other 
things,  the  number  of  directors  to  manage  the  affairs 
of  the  company  and  their  names.  Reed  showed  here 
that  the  articles  of  the  incorporation  stated  neither 
the  number  nor  the  names  of  the  directors. 

The  Court,  in  an  opinion  by  Mr.  Justice  Downey, 
held  that  the  defense  was  good  in  law.  A  subscriber 
to  a  corporation  has  a  right  to  demand  that  the  com- 
pany to  which  his  money  is  contributed  have  a  charter, 
the  validity  of  which  should  not  be  open  to  attack.  In 
other  words,  his  promise  is  to  take  stock  in  a  de  jure 
corporation  only. 

In  an  earlier  Indiana  case,  the  articles  had  fixed  the 
number  of  directors  but  had  failed  to  state  their 
names.  They  were  elected  by  the  stockholders  at  the 
same  meeting  at  which  the  articles  were  signed,  and 
the  Court  held  that  this  election  was  sufficient  from 
the  point  of  view  of  the  subscribers,  in  place  of  the 
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naming  in  the  articles.  But  the  Court  in  this  case 
refused  to  extend  that  principle.  The  defendant,  Reed, 
had  not  been  present  at  the  election  of  the  directors, 
and  had  not  waived  his  right  to  insist  that  the  articles 
state  their  names,  or  at  least  the  number.  This 
requirement  was  not  merely  directory,  but  was  so 
essential  to  the  interests  of  the  parties  that  it  was 
mandatory  upon  the  corporation  to  comply  with  it. 
Failing  this,  the  charter  was  not  sufficient  de  jure,  and 
Reed's  subscription  could  not  be  collected. 
Judgment  was  given  for  the  defendant. 

BUUNO  LAW 
Story  Case  Answer 

When  a  prospective  stockholder  subscribes  to  the 
stock  of  a  corporation,  it  is  upon  the  implied  condition 
that  he  shall  not  be  liable  to  pay  for  the  same  until  a 
corporation  de  jure  has  been  brought  into  existence. 
He  agrees  to  become  a  member  of  a  de  jure  corpora- 
tion, unassailable  by  the  state,  and  not  a  de  facto  cor- 
poration which  may  be  dissolved  at  the  pleasure  of  the 
state.  Until  a  de  jure  corporation  has  been  formed, 
therefore,  he  cannot  be  compelled  to  pay  for  stock 
subscribed  for.  In  the  Story  Case,  because  of  the  fail- 
ure of  the  incorporators  to  comply  with  the  law,  only 
a  de  facto  corporation  was  formed,  and  Mr.  Jenkins 
cannot  be  held  upon  his  stock  subscriptions. 


a.    CAPITAL  STOCK 

A.     Nature  of  Capital  Stock 

8T0SY  CASE 

Mr.  H.   G.  Walker  owed  Mr.  Massey  $475.     He 
refused  or  was  unable  to  pay  it.    Mr.  Walker,  there- 
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upon,  brought  an  action  against  him  upon  the  debt  and 
recovered  judgment  for  the  debt  and  costs,  amounting 
in  all  to  $514.  Mr.  Massey  refused  to  pay  the  judg- 
ment. His  only  property  was  three  shares  worth 
about  $325  in  Aurora  Dairy  Company,  a  corporation. 
Mr.  Walker  then  proposed  to  attach  certain  cows 
belonging  to  the  dairy  company,  in  order  to  satisfy 
the  debt.  The  corporation  resisted  the  attachment,  on 
the  ground  that  the  cows  were  the  property  of  the  cor- 
poration and  could  not  be  attached  for  the  debt  of  a 
stockholder.  What  should  be  the  decision  of  the  Court 
under  the  foregoing  circumstances? 

EULINO  OOUET  CASE 

Burrall  vs.  Bushwick  Railroad  Company,  Volume  75 
New  York  Reports,  Page  211. 

The  Bushwich  Railroad  Company  was  incorporated 
under  the  laws  of  the  state  of  New  York.  The  corpor- 
ation, through  its  duly  authorized  agents,  issued  the 
following  to  Foster : 

**This  certifies  that  Charles  Foster  is  entitled  to  ten 
(10)  shares  of  the  capital  stock  of  the  Bushwick  Rail- 
road Company,  upon  surrender  of  this  certificate  at 
the  company's  office. 

F.  W.  Kallfleish,  President." 

Foster  sold  this  certificate  to  Burrall  for  value. 
Burrall,  thereupon,  brought  this  action  and  sought  to 
have  the  corporation  compelled  to  issue  the  stock  or  to 
pay  him  $1,000  with  interest. 

The  Court  refused  to  grant  Burall  the  relief  which 
he  asked,  mainly  on  the  ground  of  defaults  in  his 
pleading,  and  in  discussing  the  question,  made  some 
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interesting  remarks  on  the  subject  of  the  nature  of  the 
capital  stock  of  a  corporation. 
Mr.  Justice  Folger,  in  the  opinion  of  the  Court  said: 
"A  corporation  cannot  issue  and  deliver  a  share  of 
its  capital  stock.  By  the  joint  action  of  the  corpora- 
tion and  subscribers  for  its  stock,  he  may  become  the 
owner  of  a  given  number  of  shares  thereof,  but  not  in 
such  sense  as  that  he  may  take  away  those  shares  out 
of  the  common  corporate  fund.  The  capital  stock  is 
that  money  or  property  which  is  put  into  a  single  cor- 
porate fund  by  those  who,  by  subscription  therefor, 
become  members  of  the  corporate  body.  That  fond 
becomes  the  property  of  the  aggregate  body  only.  A 
share  of  the  capital  stock  is  the  right  to  partake, 
according  to  the  amount  put  into  the  fund,  of  the  sur- 
plus profits  of  the  corporation;  and  ultimately  on  the 
dissolution  of  it,  or  so  much  of  the  fund  thus  created, 
as  remains  unimpaired,  and  is  not  liable  for  debts  of 
the  corporation.** 

For  the  reason  above  given,  the  Court  gave  judg- 
ment for  the  Bushwick  Railroad  Company. 

BULINa  ULW 

Story  Case  Antwcr 

The  capital  stock  of  a  corporation  is  that  property 
or  money  which  is  delivered  by  the  stockholders,  with 
which  the  business  of  the  corporation  is  to  be  con- 
ducted. It  then  ceases  to  be  the  property  of  the  stock- 
holder and  becomes  vested  solely  in  the  organization. 
The  corporation,  however,  issues  to  the  stockholder  a 
certificate  of  stock,  which  certifies  that  he  is  entitled 
to  share  in  the  profits  which  may  be  made  by  the 
organization  with  this  capital  stock.    Even  though  the 
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corporation  owns  nothing  but  real  estate,  the  interest 
of  the  stockholder  is  not  a  real  interest,  but  is  a  per- 
sonal interest,  or  is  personal  property.  It  is  somewhat 
in  the  nature  of  a  chose-in-action,  a  right  to  call  for  a 
part  of  the  part,  and  a  part  of  the  corporate  property 
remaining  after  dissolution.  In  the  Story  Case,  the 
creditor  could  not  attach  the  cows,  belonging  to  the 
corporation  to  satisfy  the  debt  of  the  stockholder. 
The  cows  belonged  to  the  corporation,  not  to  the  stock- 
holder. Judgment,  therefore,  should  be  given  for  the 
Aurora  Dairy  Company. 


B.    Distinction  Between  Shares  of  Stock  and  the 
Capital  Stock 
8T0ST  OASB 

Mr.  Brown  was  the  owner  of  ten  shares  of  stock  in 
the  Jackson  Brick  Company.  Almost  all  of  its  prop- 
erty was  real  estate.  Mr.  Brown  died,  leaving  among 
other  property  the  stock  in  this  corporation.  Personal 
property  descends  to  the  administrator  or  a  deceased 
person.  Real  estate  descends  directly  to  the  heir  or 
next  of  kin.  As  between  Henry  Brown,  son  of  the 
deceased,  and  the  administrator  of  the  deceased,  who 
is  entitled  to  this  interest  in  the  corporation? 

BULINO  OOTJBT  CASE 

Cooh  vs.  The  City  of  Burlington,  Volume  59  Iowa 
Reports,  Page  251;  Same  Case,  Volume  44  American 
Reports,  Page  679. 

James  W.  Grimes,  now  deceased,  was  the  owner  of 
stock  in  the  Dunleith  and  Dubuque  Bridge  Company, 
a  corporation  organized  under  the  laws  of  the  state 
of  Iowa.    The  corporation  owned  a  bridge  across  the 
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Mississippi  River,  from  the  city  of  Dubuque,  Iowa,  to 
a  point  in  Illinois.  This  bridge  is  the  sole  tangible 
property  which  the  corporation  owned.  The  bridge 
was  assessed  for  taxation  at  Dubuque,  and  the  taxes 
were  paid.  The  shares  of  stock  in  the  bridge  company, 
held  by  the  estate  of  James  "W.  Grimes,  deceased,  were 
also  assessed  for  taxation  for  the  same  year  at  the 
city  of  Burlington.  Cook,  who  is  one  of  the  executors 
of  the  estate  of  Grimes,  claims  that  the  city  of  Bur- 
lington has  no  right  to  tax  this  stock,  because  the  cap- 
ital of  the  corporation  has  already  been  taxed  by  the 
city  of  Dubuque ;  and  to  permit  Burlington  to  tax  the 
stock  would  amount  to  a  double  taxation  on  the  same 
property. 

Decision:  The  tax  upon  the  capital  of  the  corpor- 
ation, or  its  property,  and  the  tax  upon  the  shares  of 
stock  held  by  the  estate  of  Grimes,  is  not  equivalent 
to  double  taxation.  The  capital  stock  of  a  corporation 
is  one  thing,  and  the  shares  of  stock  which  the  stock- 
holders own  are  another.  The  capital  stock  is  the  fund 
by  which  the  profits  are  made.  The  shares  of  stock 
represent  the  right  of  the  owners  to  participate  in 
the  profits.  The  profits  will  be  diminished  to  the  ex- 
tent that  the  capital  of  the  corporation  is  taxed.  To 
the  extent  that  the  profits  are  diminished,  to  that  ex- 
ent  the  amount  of  taxes  upon  the  stock  will  be  de- 
creased. Thus,  a  tax  on  the  one  is  not  necessarily  a 
tax  on  the  other. 

Mr.  Justice  Rothrock,  who  delivered  the  opinion  of 
the  Court,  said  in  part : 

*  *  It  must  be  conceded  that  the  taxation  of  the  prop- 
erty of  the  corporation  and  also  of  the  stock  bears 
no  resemblance  to  taxing  the  same  tract  of  land  twice 
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to  the  same  person,  nor  once  to  A,  and  again  to  B. 
That  would  be  a  double  taxation,  which  we  suppose 
would  not  be  allowable  in  any  state  of  the  Union.  It 
would  be  a  direct  discrimination  and  inequality  in  the 
exercise  of  the  taxing  power,  which  would  impose  a 
greater  burden  upon  one  citizen  than  upon  another 
upon  the  same  kind  of  property.  But  the  case  at  bar 
is  different.  The  corporation  is  a  person  distinct 
from  the  stockholders.  It  is  true,  it  is  what  is  denom- 
inated an  artificial  person,  and  may  be  said  to  be  ideal 
and  intangible.  But  that  it  is  a  person  in  the  law  is 
the  first  principle  learned  by  the  student  in  opening 
any  book  on  corporations.  Its  stockholders  are  dis- 
tinct and  different  persons.  They  are  usually  not  li- 
able for  its  debts,  and  have  no  right  to  the  enjoyment 
or  possession  of  its  property  during  the  period  of  its 
duration  or  until  it  be  dissolved  by  some  procedure 
known  to  the  law.  The  stockholder  is  entitled  to  divi- 
dends upon  his  stock,  if  there  be  any  dividends,  and 
the  value  of  his  stock  depends  upon  prospective  divi- 
dends, and  the  dividends  depend  upon  the  net  earn- 
ings of  the  corporation.  If  the  bridge  in  this  case  be 
taxed,  the  tax  must  be  paid  from  the  income,  and  this 
reduces  the  value  of  the  stock,  so  that  there  is  no 
duplicate  taxation,  so  far,  at  least,  as  the  tax  upon 
the  bridge  reduces  the  value  of  the  stock." 

Judgment  was  that  the  tax  was  not  illegally  as- 
sessed against  the  stock  held  by  the  estate  of  James 
W.  Grimes. 

EULINa  LAW 
Story  Case  Answer 

The  capital  stock  of  a  corporation,  as  stated  hereto- 
fore, is  the  property  which  it  has  received  from  the 
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stockholders  to  be  used  in  conducting  the  corporate 
business.  A  share  of  stock  in  a  corporation  is  the 
right  of  a  person  to  share  in  the  profits  of  the  cor- 
poration and  the  corporate  property  after  dissolution, 
in  proportion  to  the  amount  he  has  contributed  to  the 
capital  stock.  The  right  of  the  stockholder  is  personal 
property.  It  is  a  chose-in-action,  it  is  the  right  to 
claim  his  share  of  the  profits.  The  fact  that  the  cor- 
poration owns  nothing  but  real  estate  does  not  make 
his  interest  real  estate.  His  interest  is  still  personal 
property.  In  the  Story  Case,  therefore,  the  stock  left 
by  Mr.  Brown  will  descend  to  his  administrator  and 
not  to  his  heir.  For  the  same  reason  both  the  capital 
stock  of  the  corporation,  and  the  stock  held  by  the 
stockholders  may  be  taxed.  This  is  not  considered 
double  taxation. 


C.     Transfer  of  Shares  of  Stock 

(1)     Transfer  On  the  Books  of  the  Company 

STOSY  CASE 

Mr.  H.  J.  Jackson  was  the  registered  owner  of  ten 
shares  of  stock  in  the  Central  Railway  Company,  for 
which  certificates  of  stock  had  been  issued  to  him  by 
the  corporation.  He  sold  this  stock  to  Mr.  Jones  and 
assigned  to  the  latter  the  certificate  of  stock.  There 
was  a  statute  in  force  which  provided  that  a  transfer 
of  stock  is  not  valid,  except  as  between  the  parties, 
until  it  has  been  regularly  entered  upon  the  books  of 
the  company.  Mr.  Jones  did  not  enter  his  transfer 
upon  the  books  of  the  company  immediately.  Several 
days  later,  the  stock  was  levied  on  by  creditors  of  Mr. 
Jackson.    It  was  contended  by  Jones  that  the  levy  did 
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not  take  precedence  over  his  ownership.  It  was  con- 
tended by  the  creditors,  that,  by  virtue  of  the  statute, 
his  transfer  was  not  effectual  until  registered. 

Under  the  facts  as  stated,  what  should  be  the  de- 
cision of  the  Court? 

BULINO  COUBT  CASE 

Lund  vs.  Wheaton  Roller  Mill  Company,  Volume 
50  Minnesota,  Page  36;  Same  Case,  Volume  36  Ameri- 
can State  Reports,  Page  623. 

The  Wheaton  Roller  Company  is  a  corporation  cre- 
ated under  the  general  laws  of  the  state  of  Minnesota. 
Howell  owned  and  held  forty  shares  of  stock  in  the 
corporation,  certificates  for  which  had  been  issued  to 
him.  Thereafter,  for  a  valuable  consideration,  he  sold 
and  transferred  his  stock  to  the  Grant  County  Bank. 
But  no  entry  of  such  transfer  was  made  in  the  books 
of  the  Roller 'Mill  Company.  After  this  transfer,  Lund 
began  an  action,  against  Howell,  and  recovered  judg- 
ment. Lund,  still  having  no  notice  of  the  fact  that 
Howell  had  transferred  his  stock,  caused  the  stock  to 
be  levied  upon  as  the  property  of  Howell.  The  Grant 
County  Bank  objected  to  the  sale  of  the  stock;  they 
claimed  that  the  transfer,  though  not  registered,  was 
effectual  to  give  them  the  best  legal  right  to  the  stock, 
and  the  attachment  by  Lund  was  ineffectual. 

On  the  other  hand,  Lund  claimed  that  the  failure  of 
the  Grant  County  Bank  to  register  his  stock  postponed 
his  claim  to  the  claims  of  those  who  acquired  rights 
for  value,  without  notice  of  prior  rights.  He  based 
this  claim  upon  a  statute  which  provided:  **The 
transfer  of  shares  is  not  valid,  except  as  between  the 
parties  thereto,  until  it  is  regularly  entered  on  the 
books  of  the  company.    •    •    •     »» 
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Decision:  The  purpose  of  the  statute  quoted  above 
was  to  protect  the  corporation  and  not  to  incapacitate 
the  holder  of  stock  from  transferring  the  same. 
Therefore,  the  transfer  by  Howell  to  the  Grant  County 
Bank  was  sufficient  to  give  the  bank  all  legal  right 
thereto;  and  the  subsequent  attachment  by  Lund  did 
not  take  precedence  over  the  prior  right  of  the  bank. 

Mr.  Justice  Dickinson,  who  delivered  the  opinion  of 
the  Court,  said  in  part : 

**The  Court  in  Baldwin  vs.  Canfield,  26  Minnesota, 
referring  to  the  statute  in  question,  said :  *  Provisions 
of  this  kind  are  intended  solely  for  the  protection  and 
benefit  of  the  corporation;  they  do  not  incapacitate  a 
shareholder  from  transferring  his  stock  without  an 
entry  upon  the  corporation  books.  Except  as  against 
the  corporation,  the  owner  and  holder  of  shares  of 
stock,  may  as  an  incident  of  this  right  of  property 
transfer  the  same  as  any  other  personal  property  of 
which  he  is  the  owner.'  " 

Judgment  was,  accordingly,  given  that  Lund  had  no 
right  to  have  the  stock  in  question  sold  as  the  prop- 
erty of  Howell. 

SULIKa  LAW 
Story  Case  Answer 

A  stockholder  *s  interest  in  a  corporation,  as  pointed 
out  heretofore,  is  in  the  nature  of  a  chose-in-action. 
It  is  a  right  on  the  part  of  the  stockholder  to  ask  for 
a  part  of  the  dividends  made  by  the  corporation.  This 
right  he  may  freely  transfer  as  any  other  per- 
sonal property.  Laws  which  require  transfers  to  be 
made  on  the  books  of  the  company  do  not  deprive  the 
owner  of  the  right  to  so  freely  transfer  his  stock. 
Such  laws  are  made  for  the  protection  of  the  corpor- 


332  CORPORATIONS 

ation.  They  have  no  effect  as  between  the  owner  of 
the  stock  and  his  transferee.  Consequently,  in  the 
Story  Case,  as  between  the  owner,  Mr.  Jackson  and 
the  transferee,  Mr.  Jones,  the  transfer  was  complete. 
The  creditors  could  acquire  no  rights  in  respect  to  the 
stock  thereafter.  Judgment  should,  therefore,  be  given 
for  Mr.  Jones  as  against  the  creditors. 


(2)     Rights  of  Inncx:eiit  Purchasers  when  the  Transfer  is 

Fraudulent 

STOEY  CASE 

Mr.  J.  K.  Franklin  was  the  registered  owner  of  three 
shares  of  stock  in  the  Massey  Brick  and  Lumber  Com- 
pany. The  company  had  issued  to  him  certificates  as 
evidence  of  his  ownership  of  the  stock.  He  sold  the 
stock  to  Mr.  Mason,  but  did  not  assign  to  the  latter 
the  certificates.  Instead,  he  gave  Mason  a  written 
statement  of  the  sale.  Mr.  Mason  placed  this  written 
agreement  among  his  papers,  not  realizing  that  any- 
thing further  was  necessary  to  make  the  sale  complete. 
A  few  days  later,  Mr.  Franklin  again  sold  the  stock 
to  Mr,  Mcllvary,  and  assigned  to  him  the  certificates. 
Mr.  Mcllvary  immediately  had  them  registered  on  the 
books  of  the  company.  About  a  month  later,  Mr. 
Mason  learned  of  the  second  transfer  and  demanded 
of  the  corporation  that  his  name  be  entered  on  the 
books  of  the  company,  as  the  owner  of  this  stock.  Mr. 
Mcllvary  contended  that  the  first  transfer  was  void, 
by  reason  of  a  statute  which  provided  that  a  transfer 
of  stock  must  be  registered  on  the  books  of  the  com- 
pany within  ten  days  thereafter,  in  order  to  be  valid  as 
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against  subsequent  bona  fide  purchasers,  or  creditors 
without  notice  of  the  facts. 

As  between  Mr.  Mason  and  Mr.  Mcllvary,  who  is 
the  real  owTier  of  the  stock  in  question? 

RUIiING  COUET  CASE 

Dennis  vs.  East  Birmingham  Land  Company,  Vol- 
ume 85  Alabama  Reports,  Page  565 ;  Same  Case,  Vol- 
ume 7  American  State  Reports,  Page  73. 

One  Dearborn  was  the  registered  owner  of  certain 
shares  of  stock  in  the  East  Birmingham  Land  Com- 
pany, a  corporation  organized  and  existing  under  the 
laws  of  the  state  of  Alabama.  Certificates  of  stock, 
evidence  of  his  ownership,  had  been  issued  to  him. 
Dearborn  sold  his  stock  in  the  corporation,  and  trans- 
ferred the  certificates  indorsed  in  blank  to  Dennis. 
The  latter  did  not  have  them  registered  on  the  books 
of  the  company,  but  placed  them  in  a  safety  vault  in 
a  bank  in  the  city  of  Birmingham.  Some  unknown 
person  stole  them  from  the  safety  vault  and  sold  them 
to  Mudd ;  Mudd  paid  full  value  for  the  certificates,  and 
knew  nothing  of  the  fact  that  they  had  been  stolen. 
This  is  really  a  contest  between  Mudd  and  Dennis  as 
to  who  is  the  real  owTier  of  the  stock. 

Mudd  contends  that  he  is  protected  as  against  Den- 
nis, by  virtue  of  a  law  of  Alabama  which  provides  that 
all  such  transfers  made  by  the  true  owner  of  stock  and 
not  registered  within  fifteen  days  on  the  books  of  the 
corporation  are  ''void  as  to  bona  fide  purchasers  or 
creditors  without  notice.** 

Decision:  A  certificate  of  stock  is  not  like  a  nego- 
tiable instrument,  which,  when  indorsed  in  blank,  will 
pass  by  delivery  from  one  person  to  another,  thus  cut- 
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ting  off  the  rights  of  the  real  owner.  Nor  was  there 
any  negligence  on  the  part  of  Dennis  which  would  es- 
top him  to  set  up  his  claim  to  the  certificates  of  stock 
as  against  one  who  purchased  for  value  without  no- 
tice of  the  theft.  Nor  does  the  statute  in  question 
give  Mudd  a  prior  claim  to  the  stock.  The  statute  in 
question  was  not  intended  to  make  the  transfer  void  as 
against  the  real  owner,  when  the  subsequent  purchaser 
procured  the  stock  from  a  thief.  The  statute  was  in- 
tended only  to  make  void,  transactions  as  against  one 
who  purchased  directly  from  the  prior  owner,  before 
registration  of  the  certificates. 

Mr.  Justice  Somerville,  who  delivered  the  opinion 
of  the  Court  said  in  part : 

*'The  only  question  is  whether  Mudd,  who  paid  full 
value  for  this  stock,  without  notice  of  Dennis'  claim 
to  it,  acquired  a  title  superior  to  that  of  Dennis.  The 
established  rule  is  that  no  person  can  ordinarily  be 
deprived  of  his  ownership  of  property  save  by  his  own 
consent  or  his  negligence.  The  only  exception  to  this 
rule  is  the  case  of  a  bona  fide  purchaser  for  value  of 
negotiable  paper.     •     •     •     »> 

After  commenting  upon  the  fact  that  the  complain- 
ant, Dennis,  had  not  been  negligent  in  the  safekeeping 
of  these  certificates,  the  Court  continued: 

**Nor  does  any  question  arise  involving  the  rights  of 
a  subsequent  bona  fide  purchaser  of  stock  from  one 
shown  to  be  the  owner  on  the  corporate  books,  who 
has  already  made  a  prior  unregistered  transfer  of  it 
to  another  purchaser.  All  such  transfers  made  by  the 
true  owner,  and  not  registered  on  the  books  of  the  cor- 
poration within  fifteen  days,  are  declared  by  statute  to 
be  'void  as  to  bona  fide  creditors  or  purchasers  with- 
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out  notice. '  If  the  defendant  Mudd  had  claimed  by  a 
subsequent  purchase  from  Dearborn,  the  owner  of  the 
stock  on  the  corporate  books,  this  question  would 
arise.  But  he  does  not  so  claim,  his  title  being  derived 
through  the  complainant  Dennis  himself,  by  two  or 
more  intermediate  transfers,  the  first  of  whom  was  a 
fraudulent  holder  without  title.  Whether  Mudd's  title 
to  the  stock,  therefore,  is  superior  to  that  of  Dennis, 
depends  on  whether  a  certificate  of  stock,  indorsed  in 
blank  by  the  owner,  is  to  be  treated  as  a  negotiable 
paper.  The  rule  is  well  settled  that  a  bona  fide  pur- 
chaser of  negotiable  bill,  bond,  or  note,  although  he 
buys  from  a  thief,  acquires  a  good  title,  if  he  pays 
value  for  it,  without  notice  of  the  infirmity  of  his  ven- 
dor's title.  The  authorities  are  clear  in  support  of 
the  view  that  a  certificate  of  corporate  shares  of  stock, 
in  the  ordinary  form,  is  not  negotiable  paper ;  and  that 
a  purchaser  of  such  certificate,  although  indorsed  in 
blank  by  the  owner,  where  no  question  arises  under  the 
registration  laws,  obtains  no  better  title  to  the  stock 
than  his  vendor  had,  in  the  absence  of  all  negligence 
on  the  part  of  the  owner,  or  his  authority  to  make  the 
sale. ' ' 

The  Court,  therefore,  decided  that  Dennis  was  the 
owner  of  the  shares  of  stock  in  question. 

EULINO  LAW 
Story  Case  Answer 

In  the  absence  of  £my  statutory  provisions,  stodc 
may  be  transferred  without  any  registration  upon  the 
books  of  the  company;  and  the  first  transferee  of 
stock  will  prevail  as  against  any  subsequent  attempt 
by  the  former  owner  to  transfer  the  same  stock.    But 
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in  many  states,  there  are  laws  which  provide  that,  as 
against  bona  fide  purchasers  without  notice,  and  cred- 
itors without  notice,  that  a  transfer  is  not  valid,  unless 
the  transfer  has  been  registered  upon  the  books  of  the 
company  within  a  certain  time,  ten  or  fifteen  days, 
after  the  transfer.  In  such  a  case,  unless  the  first  trans- 
feree has  his  name  entered  upon  the  books  of  the  com- 
pany within  the  time  allowed,  he  may  lose  his  rights 
thereto,  if  a  second  transfer  is  made  by  the  former 
owner.  In  the  Story  Case,  Mr.  Mcllvary  is,  therefore, 
the  real  owner  of  the  stock,  because  Mr.  Mason  did  not 
have  his  name  entered  on  the  books  of  the  company  as 
owner,  within  the  ten  days  allowed  by  law. 


3.     The  Rights  of  Members  of  a  Corporation 

A.     Right  of  Subscribers  to  Subscribe  to  New  Stock 

STOEY  CASE 

The  Portland  Bank  was  incorporated  under  the  laws 
of  the  state  of  Massachusetts,  with  a  capital  stock  of 
$50,000,  divided  into  5,000  shares  at  $100  each.  In  its 
charter  it  was  given  the  right  at  any  time  to  increase 
its  stock  to  $100,000  with  the  consent  of  the  stock- 
holders. Mr.  Mackay  was  the  owner  of  five  shares  in 
the  corporation,  for  which  he  had  paid  the  par  value. 
The  bank  had  prospered  during  the  first  few  years  of 
its  business,  and  the  shares  of  stock  were  reasonably 
worth  about  $125  each.  At  a  meeting  of  the  stock' 
holders,  it  was  voted  to  increase  the  stock  of  the  cor- 
poration to  $100,000.  The  directors,  without  offering 
any  shares  of  stock  to  stockholders  for  purchase  sold 
the  entire  new  issue  to  the  First  National  Bank  of 
Boston.  Only  Mr.  Mackay,  among  all  the  stockholders, 
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objected  to  the  sale.  He  insisted  that  he  had  a  right  to 
a  part  of  the  new  issue.  Under  the  foregoing  facts  is 
he  right  in  his  contention  ? 

BULINa  COUBT  CASE 

stokes  vs.  Continental  Trust  Company,  Volume  186 
New  York  Reports,  Page  285. 

The  Continental  Trust  Company  is  a  banking  cor- 
poration organized  and  existing  under  the  laws  of  the 
state  of  New  York.  By  its  charter,  the  corporation 
was  authorized  to  maintain  a  capital  stock  of  $500,000, 
consisting  of  5,000  shares  of  the  par  value  of  $100 
each.  Stokes  was  one  of  the  original  stockholders  and 
still  owns  all  the  stock  issued  to  him  at  the  date  of 
organization,  together  with  enough  acquired  since  to 
make  221  shares  in  all.  At  the  beginning  of  the  year 
1902,  the  corporation  had  a  surplus  of  $1,048,450.94, 
which  made  the  book  value  of  the  stock  at  that  time 
$309.69  per  share.  About  this  time  Blair  and  Com- 
pany, private  bankers,  made  the  following  proposition 
to  the  corporation :  ' '  If  your  stockholders,  at  the  spe- 
cial meeting  to  be  called  for  January  29,  1902,  vote  to 
increase  your  capital  stock  from  $500,000  to  $1,000,000 
you  may  deliver  the  additional  stock  to  us  as  soon  as 
issued  at  $450  per  share  (100  par  value)  for  ourselves 
and  associates,  it  being  understood  that  we  may  nom- 
inate ten  of  the  twenty-one  trustees  to  be  elected  at 
the  adjourned  meeting  of  stockholders." 

At  the  meeting  it  was  voted  to  increase  the  capital 
to  $1,000,000;  for  this,  Stokes  voted.  It  was  then 
voted  to  sell  the  increase  to  Blair  and  Company,  in  ac- 
cordance with  their  offer.  To  this  proposition,  Stokes 
objected.     He  claimed  the  right  to  his  share  of  the 
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stock.  Bat  notwithstanding  his  objections  and  claim, 
the  corporation  issued  the  increase  to  Blair  and  Com- 
pany. 

This  action  was  brought  by  Stokes,  as  a  stockholder, 
to  compel  his  corporation  to  issue  to  him  at  par  such 
proportion  of  an  increase  made  in  its  capital  stock  as 
the  number  of  shares  held  by  him  before  such  increase 
bore  to  the  number  of  all  the  shares  originally  issued ; 
and  in  case  such  additional  shares  could  not  be  deliv- 
ered to  him,  he  then  asked  that  he  be  given  damages. 

Decision :  The  capital  stock  of  a  corporation  can  be 
increased  only  with  the  consent  of  the  stockholders; 
the  increase,  when  made,  does  not  belong  to  the  cor- 
poration, but  belongs  to  the  stockholders;  they  have 
the  first  right  to  purchase  the  same  at  par  value ;  and 
not  until  they  have  waived  their  claim  to  do  so,  may 
the  corporation  sell  the  increase  to  any  third  person 
or  persons.  Accordingly,  the  Court  was  of  the  opinion 
that  Stokes  was  entitled  to  his  proportionate  share  of 
the  increased  capital  stock ;  and  in  case  the  additional 
stock  could  not  be  delivered  to  him,  the  Court  was  of 
the  opinion  that  he  was  entitled  to  damages  for  what- 
ever loss  he  suffered  thereby. 

Mr.  Justice  Vann,  who  delivered  the  opinion  of  the 
Court,  said  in  part : 

**In  the  case  before  us,  the  new  stock  came  into  ex- 
istence through  the  exercise  of  a  right  belonging 
wholly  to  the  stockholders.  As  the  right  to  increase 
the  stock  belonged  to  them,  the  stock  when  increased 
belonged  to  them  also,  as  it  was  issued  for  money  and 
not  for  property  or  for  some  purpose  other  than  the 
sale  thereof  for  money.    By  the  increase  of  stock,  the 
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voting  power  of  the  plaintiff — Stokes — ^was  reduced 
one-half,  and  while  he  consented  to  the  increase  he  did 
not  consent  to  the  disposition  of  the  new  stock  by  a 
sale  thereof  to  Blair  &  Company  at  less  than  its  mar- 
ket value,  nor  by  sale  to  any  person  in  any  way  ex- 
cept by  an  allotment  to  the  stockholders." 

The  Court  decided  that  Stokes  was  entitled  to  his 
proportionate  share  of  the  increased  capital  stock  of 
the  corporation. 

ETJUNO  LAW 
Story  Case  Answer 

A  stockholder  in  a  corporation  has  a  certain  ratio,  or 
a  certain  relative  position,  depending  upon  the  num- 
ber of  the  shares  which  he  owns.  This  ratio  or  rela- 
tive position  cannot  be  changed  without  his  consent. 
Accordingly,  if  the  corporation  decides  to  increase  its 
capital,  every  stockholder  therein  is  entitled  to  take 
or  receive  his  proportionate  number  of  shares  of  the 
new  issue.  He  cannot  be  deprived  of  this  right  with- 
out his  consent.  If  all  of  a  new  issue  is  sold  without 
his  consent,  his  relative  standing  in  the  corporation  is 
to  that  extent  cut  down ;  his  voice  in  the  affairs  of  the 
corporation  does  have  as  much  value ;  and  his  right  to 
share  in  the  profits  of  the  corporation  is  decreased. 
He  is  not  entitled,  however,  to  take  the  new  stock  at 
par ;  he  must  be  willing  to  pay  the  market  value  there- 
for. In  the  Story  Case,  Mr.  Mackay  had  a  right  to 
have  his  proportionate  share  of  the  new  issue, — five 
shares.  If  the  corporation  has  so  changed  its  position 
that  it  can  not  issue  to  him  this  number,  it  must  pay 
him  the  amount  of  damages  which  he  has  suffered  by 
its  wrongful  conduct. 
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B.     Right  of  Shareholders  to  Dividends 
STOEY  CASE 

The  Hall  Manufacturing  Company  was  a  corpor- 
ation engaged  in  the  manufacture  and  sale  of  cotton 
goods.  It  had  a  capital  stock  of  $25,000,  divided  into 
shares  of  $100  each.  At  the  end  of  the  first  year  of  its 
existence,  there  was  a  surplus  in  the  corporate  treas- 
ury of  $5,000.  At  the  annual  meeting  of  the  directors, 
it  was  decided  to  retain  this  surplus  for  emergencies 
and  not  to  declare  any  dividends  that  year.  Several 
stockholders  were  greatly  displeased  by  this  an- 
nouncement. They,  thereupon,  instituted  proceedings 
against  the  directors  seeking  to  compel  them  to  de- 
clare dividends.  What  should  be  the  decision  of  the 
Court  under  such  circumstances  ? 

BUUNG  COUBT  CASE 

King  vs.  Patterson  and  Hudson  River  Railroad 
Company,  Volume  29  New  Jersey  Law  Reports,  Page 
504. 

The  Patterson  and  Hudson  River  Railroad  Com- 
pany made  two  declarations  of  dividends, — one  in  Jan- 
uary and  one  in  July.  The  dividends  were  made  pay- 
able at  the  branch  office  of  the  Ohio  Life  Insurance 
and  Trust  Company,  in  the  city  of  l^ew  York.  Notice 
of  the  dividends,  and  of  the  time  and  place  of  pay- 
ment, was  published  by  the  corporation  in  a  news- 
paper printed  and  published  in  the  city  of  New  York. 
The  money  to  pay  the  dividends  was  deposited  by  the 
corporation  in  the  office  of  the  trust  company,  before 
the  day  of  payment  of  each  of  said  dividends,  to  be 
paid  by  the  trust  company  to  the  various  stockholders 
upon  their  application.    King,  the  plaintiff  in  the  pres- 
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ent  action,  was  the  owner  of  two  hundred  shares  of 
stock  in  the  Patterson  and  Hudson  River  Railroad 
Company;  and,  as  such,  was  entitled  to  a  portion  of 
the  dividends  which  had  been  declared.  The  money 
with  which  his  dividends  were  to  be  paid  was  left  in 
the  hands  of  the  trust  company  until  the  24th  of  Au- 
gust, when  the  company  failed  and  the  money  was  lost. 
King,  thereupon,  brought  this  action  against  the  cor- 
poration, seeking  to  recover  the  amount  of  dividends 
which  were  due  him  in  respect  to  his  stock  in  the  cor- 
poration. 

It  was  contended  on  behalf  of  the  corporation  that 
the  deposit  of  the  money  with  the  trust  company  was 
payment;  and  because  of  his  failure  to  make  applica- 
tion for  it,  the  loss  must  fall  on  him. 

Decision :  "When  dividends  have  been  declared,  each 
stockholder  then  has  a  right  directly  against  the  cor- 
poration for  the  amount  due  him.;  such  amount  be- 
comes a  debt  due  from  the  corporation  to  the  stock- 
holder. The  payment  of  such  a  debt  must  be  made  as 
the  payment  of  any  other  debt  is  made.  Accordingly, 
a  deposit  of  the  money  by  the  corporation  with  an 
agency,  to  which  arrangement  the  stockholder  did  not 
consent,  is  not  a  payment.  The  money  on  deposit  con- 
tinued to  be  the  money  of  the  corporation.  When  the 
bank  failed,  the  money  lost  was  the  loss  of  the  cor- 
poration and  not  the  loss  of  the  stockholder.  There- 
fore, as  the  debt  in  question  has  not  been  paid.  King  is 
entitled  to  payment  now  from  the  corporation. 

The  Chancellor  delivered  the  opinion  of  the  Court. 

"The  debt  is  strictly  demandable  and  to  be  paid  at 
the  office  of  the  corporation.  Admitting  the  right  of 
the  corporation  to  make  it  payable  elsewhere,  it  must 
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be  done  at  the  risk  of  the  corporation.  The  debtor  has 
no  right,  without  the  consent  of  the  creditor,  express 
or  implied,  to  intrust  a  third  party  with  the  fund  for 
the  purpose  of  payment.  The  trust  company  with 
whom  the  funds  were  deposited  for  payment  was  the 
agent  of  the  corporation,  not  of  the  stockholders;  of 
the  debtor,  not  of  the  creditor.  If  the  agent  prove 
faithless,  or  the  fund  is  lost  in  his  hands,  the  loss  must 
fall  on  the  owner.  The  deposit  was  made  in  the  name 
of  the  corporation,  and  was  subject  to  its  control. 
•  *  •  rpjjg  fund  remains  the  property  of  the  cor- 
poration until  payment  is  made.  If  a  loss  is  sustained, 
it  falls  upon  the  owner. ' ' 

Accordingly,  judgment  was  given  for  King. 

BUUNG  LAW 
Story  Case  Answer 

A  corporation  is  organized  for  the  purpose  of  mak- 
ing profit.  When  the  corporation,  through  its  corpor- 
ate activities,  has  accumulated  money  over  and  above 
the  capital  stock,  it  usually  divides  this  surplus  among 
the  stockholders  in  proportion  to  the  number  of  shares 
they  hold.  This  surplus  thus  divided  is  called  * '  divi- 
dends.'' It  is  generally  held  that  it  is  discretionary 
with  the  directors  whether  a  given  surplus  will  be  di- 
vided as  dividends,  or  when  they  shall  so  divide  the 
surplus.  This  discretion  will  not  be  interfered  with 
by  the  courts,  unless  it  clearly  appears  that  the  direc- 
tors have  abused  their  discretion.  In  the  Story  Case, 
it  does  not  appear  that  the  directors  have  abused  their 
discretion.  It  is  probably  wise  from  standpoint  of 
business  to  reserve  a  surplus  to  care  for  emergencies. 
Consequently,  the  courts  will  not  interfere  in  such  a 
case.    A  declaration  of  dividends  creates  the  relation 
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of  debtor  and  creditor  between  the  corporation  and  the 
stockholders.  This  relation  is  not  extinguished  until 
the  corporation  has  paid  the  debt  as  it  pays  any  other 
debt. 


C.     Right  of  the  Stockholders  to  Inspect  the 
Corporate  Books 

STOBY  CASE 

The  Tennessee  Steel  Company  was  a  corporation  or- 
ganized under  the  laws  of  the  state  of  Tennessee  for 
the  purpose  of  manufacturing  steel.  It  was  suspected 
by  many  people  that  the  corporation  was  violating  the 
state  laws  in  several  particulars.  Mr.  Brown,  a  pub- 
lic spirited  citizen,  purchased  a  share  of  stock  in  the 
corporation.  After  he  purchased  the  stock,  he  de- 
manded of  the  directors  the  right  to  inspect  all  the 
books  of  the  corporation.  He  wished  to  take  with  him 
an  attorney  and  discover  just  how  the  affairs  of  the 
corporation  stood  in  relation  to  the  law.  The  direc- 
tors of  the  corporation  refused  to  grant  the  permis- 
sion, on  the  ground  that  he  wished  to  get  the  infor- 
mation in  order  to  expose  the  internal  affairs  of  the 
corporation,  which,  as  the  directors  claimed,  were  in 
perfect  accordance  with  the  law.  Thereupon,  Mr. 
Bro^vn  instituted  mandamus  proceedings  to  compel 
the  corporation  to  permit  the  inspection  of  the  books. 

What  should  be  the  decision  of  the  Court  under  the 
facts  as  stated? 

RULING  COURT  CASE 

Venner  vs.  Chicago  City  Railway  Company,  Volume 
246  Illinois  Reports,  Page  170. 
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The  Chicago  City  Railway  Company  was  incorpor- 
ated under  a  special  act  of  the  legislature  of  the  state 
of  Illinois  in  1859.  By  its  charter  it  was  given  author- 
ity to  construct,  maintain,  and  operate  street  railways 
in  the  city  of  Chicago.  In  1872,  the  legislature  passed 
an  act  which  provided  that  *'it  shall  be  the  duty  of  the 
directors  or  trustees  of  every  stock  corporation  to 
cause  to  be  kept  at  its  principal  ofl&ce  or  place  of  bus- 
iness in  this  state,  correct  books  of  account  of  all  its 
business,  and  every  stockholder  in  such  corporation 
shall  have  the  right  at  all  reasonable  times,  by  himself 
or  by  his  attorney,  to  examine  the  records  and  books 
of  account  of  the  corporation."  Venner  was  a  stock- 
holder in  the  Chicago  City  Railway  Company,  and  as 
such  desired  to  inspect  the  books  of  account  of  the  cor- 
poration. The  directors  of  the  corporation  refused  to 
grant  him  this  privilege.  Thereupon,  Venner  filed  this 
action  to  have  the  corporation,  its  officers,  and  direc- 
tors permit  him  to  inspect  the  books  of  the  corpor- 
ation in  accordance  with  his  legal  right. 

The  directors  of  the  corporation  contended  that 
since  the  foregoing  act  was  passed,  subsequent  to  the 
forming  of  the  corporation,  that  it  gave  no  right  to 
Venner  to  inspect  the  books;  and  that,  therefore,  he 
had  only  the  common  law  right,  which  grants  inspec- 
tion, only  when  the  stockholder  wishes  it  for  a  proper 
purpose  and  with  a  good  motive. 

Decision:  At  common  law,  a  stockholder  was  en- 
titled to  inspect  the  books  of  his  corporation  only  when 
he  was  able  to  show  that  he  had  a  proper  motive  in 
desiring  the  privilege.  Under  the  statute,  a  stock- 
holder has  the  absolute  right  to  inspect  the  books  of 
the  corporation,  regardless  of  his  motive.    The  Court 
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was  of  opinion  that  the  corporation  was  subject  to  the 
act  in  question,  even  though  the  act  was  passed  after 
the  formation  of  the  corporation.  Therefore,  Venner 
was  entitled  to  inspect  the  books  of  account  of  the 
Chicago  City  Railway  Company  regardless  of  his  pur- 
pose or  motive. 

Mr.  Chief  Justice  Cickers  rendered  the  opinion  of 
the  Court: 

**  There  is  a  well  recognized  disiinction  between  the 
right  of  a  stockholder  to  inspect  the  books  and  papers 
of  a  corporation  under  the  common  law  and  an  unlim- 
ited right  given  by  statute.  Under  the  former  the  ex- 
amination can  be  compelled  only  where  the  stockholder 
asks  it  in  good  faith  and  for  reasons  connected  with 
his  rights  as  a  stockholder.  Where  the  right  is  con- 
ferred by  statute  in  absolute  terms,  the  purpose  or  mo- 
tive of  the  stockholder  in  making  the  demand  for  an 
inspection  i^  not  material  and  he  cannot  be  required  to 
state  his  reasons  therefor.** 

Having  decided  that  the  act  in  question  applied  to 
the  corporation,  the  Court  was  of  opinion  that  Venner 
was  entitled  to  inspect  the  books  of  this  corporation, 
regardless  of  his  purpose  or  motive. 

EULINO  LAW 
Story  Case  Answer 

It  is  generally  held  that  a  shareholder  may  at  any 
time,  if  reasonable,  inspect  the  books  of  the  corpor- 
ation, for  proper  purposes.  This  right  is  based  upon 
the  theory  that  the  shareholder  has  some  right  in  the 
dividends,  an  ultimate  benefit  from  the  corporation,  or 
an  ultimato  liability  imposed  upon  him.  In  order  to 
protect  this  right  to  the  dividends,  and  to  evade  pos- 
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sible  liability,  he  should  be  given  the  right  to  inspect 
the  books  of  the  corporation.  But  if  the  corporation 
can  show  that  the  motive  of  the  shareholder  is  not 
good,  or  that  he  is  exercising  this  right  for  some  im- 
proper purpose,  from  the  standpoint  of  the  corpor- 
ation, then  the  corporation  would  be  permitted  to  deny 
this  right.  In  the  Story  Case,  for  the  foregoing  rea- 
son, probably  the  corporation  was  justified  in  refus- 
ing the  privilege  to  Mr.  Brown.  However,  when  the 
statute  says  that  every  stockholder  shall  have  the  right 
to  inspect  the  books  of  the  corporation,  this  is  an  ab- 
solute right,  which  cannot  be  denied,  because  of  a  bad 
motive  or  because  of  an  improper  purpose. 


D.     Right  of  Stockholders  when  the  Directors  and  Majority 

Stockholders  are  Acting  Contrary  to 

Power  of  the  Charter 

STORY  CASE 

The  Norfolk  Fire  Insurance  Company  was  a  cor- 
poration, organized  under  the  laws  of  the  state  of  Vir- 
ginia, for  the  purpose  of  insuring  property  against 
loss  by  fire.  After  continuing  for  several  years  in  this 
business,  it  decided  that  it  would  also  engage  in  the 
business  of  life  insurance,  although  it  had  no  corpor- 
ate power  to  do  so.  Notwithstanding  this,  however, 
the  directors  of  the  corporation,  in  accordance  with  a 
majority  vote  of  the  stockholders,  made  preparation 
to  enter  the  field  of  life  insurance.  Thereupon,  sev- 
eral stockholders  in  the  company  brought  this  bill  to 
have  the  corporation  enjoined  from  going  into  life  in- 
surance. What  should  be  the  decision  of  the  Court 
xmder  the  foregoing  circumstances! 
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EULING  COURT  CASE 

Rahe  vs.  Dunlap,  Volume  51  New  Jersey  Equity  Re- 
ports, Page  40. 

The  Lake  Hopatcong  Land  and  Improvement  Com- 
pany was  a  corporation,  organized  under  the  laws  of 
the  state  of  New  Jersey,  with  a  capital  of  $50,000,  di- 
vided into  500  shares  of  $100  each.  Only  249  of  the 
shares  had  been  issued  at  the  time  this  action  was 
brought.  Rabe  and  the  other  complainant  held  11  of 
the  249.  Sometime  later,  this  corporation  consolidated 
with  three  other  similar  organizations.  At  the  time  the 
vote  was  taken  on  the  question  of  consolidation, 
neither  of  the  complainants  was  present,  nor  were  they 
represented  at  the  meeting  of  the  stockholders.  In 
pursuance  of  the  plan  of  consolidation,  the  Lake  Hop- 
atcong Land  and  Improvement  Company  conveyed  all 
its  property  to  the  new  corporation.  In  the  course  of 
its  business  the  new  corporation  borrowed  money  from 
Dunlap  and  gave  a  mortgage  on  aU  the  corporate  prop- 
erty, including  that  property  which  formerly  belonged 
to  the  Lake  Hopatcong  Land  and  Improvement  Com- 
pany ;  the  loan  was  not  repaid  at  maturity  and  Dunlap 
brought  an  action  to  foreclose  the  mortgage  on  the  cor- 
porate property.  It  was  then  that  Rabe  and  another 
stockholder,  representing  11  shares  of  stock,  inter- 
vened and  asked  that  the  consolidation  of  the  four  cor- 
porations be  declared  void,  that  the  conveyance  by  the 
Lake  Hopatcong  Company  to  the  new  corporation  be 
declared  invalid,  and  that  the  mortgage  on  all  the 
property  by  the  new  corporation  to  Dunlap  be  de- 
clared ineffective  to  pass  any  interest  in  the  property. 
Rabe  based  this  demand  upon  the  theory  that  his  cor- 
poration had  no  power  to  consolidate  with  other  cor- 
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porations ;  and  that  all  acts  performed  by  the  corpor- 
ation, in  pursuance  of  such  consolidation  was  void. 

Decision :  In  general,  where  the  directors  of  a  cor- 
poration are  exceeding  the  corporate  powers,  wasting 
the  capital  stock,  and  conducting  the  business  of  the 
corporation  in  an  unauthorized  way,  stockholders  are 
entitled  to  have  them  enjoined.  But  in  order  to  be 
entitled  to  this  right,  it  must  appear  that  the  complain- 
ing stockholders  were  diligent.  In  this  case,  diligence 
on  the  part  of  Rabe  and  his  associate  is  not  shown. 
They  did  not  even  attend  the  meeting  and  vote  against 
the  proposed  consolidation,  even  though  apprised  of 
the  purpose  of  the  meeting.  Also,  for  several  years, 
they  paid  no  attention  to  the  affairs  of  the  corporation. 
Consequently,  they  are  not  entitled  to  the  relief  for 
which  they  now  ask. 

Mr.  Van  Fleet,  Vice  Chancellor,  said  in  part : 
* '  That  the  conveyance  by  the  complainants '  corpor- 
ation of  all  its  property  to  the  new  corporation,  for 
the  purpose  of  appropriating  it  to  new  and  different 
purposes  from  those  for  which  the  grantor  corpor- 
ation held  it,  was  without  power  or  right,  and  a  plain 
misappropriation  of  the  property,  as  against  non-as- 
senting stocldiolders,  is  a  proposition  that  was  not  dis- 
puted on  the  argument.  It  cannot  be.  It  is  incontest- 
able. The  stockholders  of  a  corporation  have  an  indis- 
putable right  to  have  the  property  of  a  corporation 
applied  and  used  exclusively  for  the  purposes  specified 
in  its  charter,  and  any  attempt  by  its  managers  to  ap- 
propriate it  to  any  other  purpose  is  a  usurpation  of 
power,  and  a  violation  of  the  rights  of  the  stock- 
holders. No  rule  of  law  is  better  settled  than  that 
which  declares  that  a  corporation  created  by  statute, 
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either  special  or  general,  can  exercise  no  power,  and 
has  no  rights,  except  such  as  are  granted  by  express 
words  or  fair  implication;  and  in  the  construction  of 
such  grants  the  rule  is  well  settled  that  it  must  be  held 
that  what  is  fairly  implied  is  as  much  granted  as  what 
is  clearly  expressed.  By  the  charter  of  the  complain- 
ants' corporation,  its  managers  are  given  no  power 
whatever  to  carry  on  the  business  of  an  innkeeper  or 
that  of  a  common  carrier,  or  to  embark  the  property 
of  the  corporation  in  such  or  like  enterprises.  They 
are  radically  different  from,  and  wholly  foreign  to, 
the  purposes  specified  in  its  charter.  •  •  •  But 
the  stockholders  to  be  entitled  to  the  summary  inter- 
ference of  the  court  in  cases  where  they  seek  protec- 
tion against  acts  which  are  merely  in  excess  of  the 
power  of  the  corporation,  and  are  not  prohibited  by 
law,  must  be  diligent.'* 

The  Court,  having  found  that  Rabe  and  his  associ- 
ate were  not  diligent  in  pursuing  their  remedy  against 
the  managers  of  the  corporation,  held  that  they  were 
not  entitled  to  the  relief  for  which  they  have  asked. 
Judgment  was,  therefore,  given  for  Dunlap. 

EULINO  LAW 
Story  Case  Answer 

When  the  directors  of  a  corporation,  or  even  a  ma- 
jority of  the  stockholders,  are  threatening  to  make  a 
fundamental  change  in  the  nature  of  the  corporation, 
or  to  enlarge  its  scope  of  power,  the  minority  may  ob- 
ject to  the  proposed  changes,  even  though  they  have 
not  demanded  of  the  directors  that  the  proposed 
change  be  abandoned.  It  is  the  right  of  every  share- 
holder to  see  that  his  corporation  remains  within  the 
scope  of  its  powers.    If  it  threatens  to  exceed  them, 
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any  shareholder  may  object,  and,  at  the  objection  of 
such  stockholders,  the  Court  mil  enjoin  the  corpor- 
ation from  proceeding.  In  the  Story  Case,  the  cor- 
poration was  proposing  to  enter  an  entirely  new  field 
of  activities  without  legislative  authority,  and  without 
the  consent  of  all  the  stockholders.  The  Court  should, 
therefore,  enjoin  the  corporation  from  this  act. 


E.    Tht  Right  of  the  Shareholders  to  Sue  for  the 
Corporation 
STOET  CASE 

The  United  Electric  Company  was  a  corporation, 
engaged  in  the  business  of  manufacturing  and  selling 
electricity  for  lighting  and  other  purposes.  It  built  a 
new  plant,  and  sold  the  old  one  to  the  Peoples  Surface 
Railway  Company;  this  company  did  not  pay  for  the 
plant  at  once  and  the  deal  was  not  closed  for  several 
years.  The  stockholders  of  the  United  Electric  Com- 
pany grew  impatient  by  the  delay.  At  length,  some  of 
the  stockholders  demanded  of  the  directors  that  an 
action  be  started  at  once  against  the  Peoples  Surface 
Railway  Company  for  the  recovery  of  this  money. 
The  directors  promised  to  do  this  but  did  not.  The 
stockholders  feared  that  further  delay  might  bar  the 
right  to  recover  on  the  right  of  action,  and  they  pro- 
ceeded on  their  own  initiative  to  file  a  bill  in  equity, 
joining  the  corporation,  directors,  and  the  parties  to 
whom  the  property  was  sold.  They  asked  that  the 
court  of  equity  compel  the  directors  to  proceed  to  sue 
on  this  right  of  action.  It  was  contended  by  the  di- 
rectors that  the  corporation,  as  ruled  by  the  directors, 
had  the  sole  right  to  choose,  whether  an  action  should 
be  started.    Should  the  directors  win  their  contention? 
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EULINQ  COUBT  CASE 

Eawes  vs.  Oahland,  Volume  104  United  States  Re- 
ports, Page  450. 

The  Centre  Costa  Water  Works  Company  was  in- 
corporated under  the  laws  of  the  state  of  California 
for  the  purpose  of  maintaining  and  operating  a  water 
plant  in  the  city  of  Oakland,  California.  The  corpor- 
ation agreed  with  the  city  of  Oakland,  in  return  for 
the  use  of  the  city  streets,  to  permit  the  city  to  receive 
water  free  of  charge  in  case  of  fire  or  in  other  cases  of 
emergency.  Hawes,  who  is  a  stockholder  of  the  com- 
pany living  in  New  York,  now  makes  complaint  that 
the  corporation  is  furnishing  water  to  the  city  free  of 
charge  for  all  municipal  purposes.  He  states  that  he 
has  remonstrated  with  the  directors  and  officers  of  the 
corporation  about  the  matter,  and  that  they  persist- 
ently refuse  to  act,  but  continue  to  furnish  the  water 
freely  to  the  city.  He  claims  that  this  greatly  reduces 
the  profit  which  the  corporation  might  otherwise  make. 
He,  thereupon,  brings  this  action  against  the  city  of 
Oakland,  and  joins  the  directors  of  the  corporation. 
He  asks  that  they  be  enjoined  from  the  continual  abuse 
of  the  corporation,  of  which  he  is  a  member. 

On  behalf  of  the  city  of  Oakland  it  was  contended 
that  an  individual  stockholder  cannot  bring  this  ac- 
tion; that  it  is  a  matter  for  the  corporation,  and  the 
corporation  alone.  So  long  as  the  corporation  does 
not  complain,  it  follows  that  the  several  stockholders 
cannot  complain. 

Decision:  As  a  general  rule,  all  rights  of  actions, 
all  causes  of  complaint,  which  enure  to  the  benefit  of 
the  corporation,  must  be  taken  up  by  the  corporation 
itself.   It  is  no  part  of  the  right  of  an  individual  share- 
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holder  to  bring  actions  in  this  regard  in  his  own  name. 
However,  if  the  board  of  directors  of  the  corporation, 
or  managers,  are  abusing  their  power,  or  acting  for 
their  own  interest,  or  dealing  with  the  corporation  un- 
fairly or  in  a  fraudulent  manner,  then  an  individual 
stockholder  may  institute  an  action  to  prevent  such 
abuses,  if  the  directors  will  not.  However,  it  was  not 
shown  in  this  case  that  the  giving  of  free  water  to  the 
city  was  an  abuse  of  the  powers  of  the  corporation. 
On  the  other  hand,  the  Court  was  of  the  opinion  that 
it  was  a  matter  of  policy  for  the  corporation. 

Mr.  Justice  Miller  delivered  the  following  opinion: 

**We  understand  that  the  doctrine  to  be  that,  to  en- 
able a  stockholder  in  a  corporation  to  sustain  in  a 
Court  of  Equity  in  his  own  name,  a  suit  founded  on 
a  right  of  action  existing  in  the  corporation  itself, 
and  in  which  the  corporation  itself  is  the  appropriate 
plaintiff,  there  must  exist  as  the  foundation  of  the 
suit — 

' '  Some  action  or  threatened  action  of  the  managing 
board  of  directors  or  trustees  of  the  corporation  which 
is  beyond  the  authority  conferred  on  them  by  their 
charter  or  other  source  of  organization ; 

'  *  Or  such  a  fraudulent  transaction  completed  or  con- 
templated by  the  acting  managers,  in  connection  with 
some  other  party,  or  among  themselves,  or  with  other 
shareholders  as  will  result  in  serious  injury  to  the 
corporation,  or  to  the  interests  of  the  other  share- 
holders ; 

*'0r  where  the  board  of  directors,  or  a  majority  of 
them,  are  acting  for  their  own  interests,  in  a  manner 
destructive  of  the  corporation  itself,  or  of  the  rights 
of  the  other  shareholders ; 
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**0r  where  the  majority  of  the  shareholders  them- 
selves are  oppressively  and  illegally  pursuing  a  course 
in  the  name  of  the  corporation,  which  is  in  violation 
of  the  rights  of  the  other  shareholders,  and  which  can 
only  be  restrained  by  the  aid  of  a  Court  of  Equity. 

"Needless  to  say  that  the  bill  herein  presents  no  such 
case  as  we  have  here  supposed  to  be  necessary  to  the 
jurisdiction  of  the  Court/* 

Accordingly,  judgment  was  given  for  the  city  of 
Oakland. 

BXTLIKa  LAW 
Story  Case  Answer 

The  directors  of  a  corporation,  as  a  general  rule, 
owe  no  duty  to  the  shareholders  as  such.  Yet  the 
shareholders  are  greatly  interested  in  the  success  of 
the  corporation.  If,  then,  the  corporation  has  valid 
outstanding  claims,  which  the  directors  will  not  en- 
force, or  if  invalid  claims  are  being  enforced  against  the 
corporation,  which  the  directors  will  not  resist,  what 
is  the  remedy  of  the  stockholders,  who  are  inter- 
ested in  having  valid  claims  enforced,  and  invalid 
claims  resisted?  It  is  generally  held  that  the  share- 
holders may  go  into  a  Court  of  Equity  and  compel  the 
directors  to  sue  or  defend  as  the  case  may  be.  In 
order  that  shareholders  may  have  this  right  to  go  in- 
to equity,  they  must  first  show  that  they  have  called 
upon  the  directors  to  take  the  necessary  steps,  and 
that  the  directors,  without  any  valid  reasons,  have 
refused  to  do  so-  In  the  Story  Case,  the  corporation 
had  a  valid  claim  against  the  parties  to  whom  the  prop- 
erty was  sold.  The  shareholders  had  requested 
the  directors  to  begin  an  action  thereon.  The  direc- 
tors, arbitrarily  and  without  reason,  refused  or  ne- 
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glected  to  do  so.  Consequently,  the  shareholders  are 
entitled  to  have  equity  compel  the  directors  to  take 
the  necessary  steps  to  enforce  this  claioL 


4.    The  Conduct  of  Corporate  Affairs 

A.    Corporate  Meetings 

(1)     Right  to  Vote 

STOSY  CASE 

Mr.  Davis  was  the  owner  of  ten  shares  of  stock  in  the 
American  Cotton  Gin  Company.  An  election  of  di- 
rectors was  announced  for  the  31st  of  January,  1915. 
Mr.  Davis  was  taken  ill  a  few  days  before  that  time. 
Knowing  that  he  would  be  unable  to  attend  the  stock- 
holders' meeting,  he  gave  written  authority  to  a  stock- 
holder, Mr.  Harris,  to  vote  in  his  stead.  At  the  meet- 
ing the  stockholders  refused  to  permit  Mr.  Davis' 
stock  to  be  voted.    "Were  they  justified  in  doing  so! 

EULING  COURT  CASE 

People's  Home  Savings  Bank  vs.  Superior  Court, 
Volume  104  California  Reports,  Page  649;  Volume  43 
American  State  Reports,  Page  147. 

The  People's  Home  Savings  Bank  was  a  corporation 
engaged  in  the  banking  business.  By  law  in  California, 
it  is  provided  that  stockholders  of  a  corporation  may 
be  represented  at  all  elections  by  proxies.  In  framing 
its  bylaws,  the  People's  Home  Savings  Bank  provided 
that  no  proxies  shall  be  voted  by  any  one  not  a  stock- 
holder of  the  corporation.  Certain  stockholders  sent 
their  proxies  by  persons  who  were  not  stockholders. 
The  corporation  refused  to  permit  them  to  be  voted. 
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The  question  in  this  case  is  whether  or  not  the  corpor- 
ation could  restrict  the  statutory  right  in  this  manner. 

Decision:  A  state,  by  statute,  may  provide  that 
stockholders  may  vote  by  proxy.  A  fair  construction 
of  such  a  statute  that  the  stockholders  may  appoint 
any  reasonably  fit  person  to  sit  in  stockholders '  meet- 
ings and  represent  and  vote  for  him.  Accordingly,  a 
bylaw  of  the  corporation  which  conflicts  with  this  stat- 
utory right  is  void.  The  corporation  had  no  right  to 
say  that  the  proxies  must  be  voted  by  stockholders. 

Mr.  Justice  Garoutte  said  in  part:  "That  section 
is  broad  in  its  terms,  and  when  it  says  that  a  stock- 
holder in  a  corporation  may  appoint  a  proxy  — an  at- 
torney in  fact  — ^to  represent  him  at  elections  held  by 
the  corporation,  in  the  absence  of  limitations  in  the 
law,  it  must  be  held  that  the  statute  gives  him  the  right 
to  name  the  attorney  in  fact  of  his  own  selection." 

The  Court  held  that  the  bylaw  of  the  corporation  is 
void. 

EULINa  LAW 
Story  Case  Answer 

Every  registered  stockholder  is  entitled  to  as  many 
votes  in  a  stockholders'  meeting  as  he  holds  shares 
in  the  corporation.  This  gives  him  the  right  to  vote 
in  person.  It  does  not  give  him  the  right  to  vote  by 
an  agent  or  proxy.  The  right  to  vote  by  proxy  must  be 
specifically  conferred  by  law.  Most  states  provide,  by 
statute,  that  shareholders  can  vote  by  proxy.  These 
statutes  give  the  shareholder  the  right  to  appoint 
some  person  to  vote  for  him.  The  corporation  may  not 
specify  the  persons  who  shall  be  entitled  to  vote  by  the 
proxies.  In  the  Story  Case,  Mr.  Davis  would  have 
been  entitled  to  vote  his  stock  in  person.    He  could 
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qualify  Mr.  Harris  to  vote  for  him  if  a  statute  in  the 
state  authorized. 


(2)     Cumulative  Voting 

Voting  Trusts 

STOBY  CASE 

The  Cleveland  Subway  Corporation  was  organized 
in  Ohio  with  a  capital  stock  of  100,000  shares,  par 
value  $100  a  share.  There  were  two  groups  or  syn- 
dicates, who  together  owned  ninety  per  cent  of  the 
stock.  The  one  group  was  known  as  the  Blair  syndi- 
cate owning  55,000  shares,  and  the  other  the  Weston 
syndicate  owning  35,000  shares.  The  corporation  was 
controlled  by  a  board  of  five  directors,  who  were 
elected  annually  on  the  first  Tuesday  in  January. 
Prior  to  the  year  of  1915  the  two  syndicates  always 
worked  together.  But  a  conflict  had  been  brewing, 
which  culminated  in  an  open  fight  at  the  election  in 
January  1915,  when  the  Blair  syndicate  deliberately 
tried  to  elect  all  of  the  directors  out  of  its  own  number. 
The  Weston  syndicate,  thereupon,  determined  to  cast 
all  of  its  votes  for  three  men.  It  had  a  total  of  35,000 
votes  which,  of  course,  under  the  common  law  of  cor- 
porations it  could  cast  five  times,  that  is  the 
total  for  each  of  five  directors.  It  was  evident  that 
this  would  not  bring  the  syndicate  anything,  and  it 
secretly  requested  each  member  and  stockholder  to 
vote  all  his  votes  three  times,  for  three  men,  thus  cast- 
ing for  each  58,333  1-3  votes.  This,  of  course,  was  the 
equivalent  of  five  times  thirty-five  thousand.  The 
election  was  by  secret  ballot,  and  when  the  ballots 
were   counted,  it   was   shown   that   Henry   Weston, 
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George  Fuller  and  Walter  Montague,  all  of  the  Wes- 
ton syndicate,  each  received  a  total  of  58,333  1-3  votes, 
giving  them  control  over  the  board  of  directors.  The 
other  syndicate  had  divided  its  votes  among  five  men, 
hoping  to  elect  them  all.  It  was  evident  that  the  latter 
syndicate  was  out-maneuvered  unless  the  election 
could  be  declared  invalid.  The  controversy  was 
brought  into  court,  where  the  petitioners  in  the  Blair 
group,  contended  that  the  election  was  void  since  (1) 
cumulative  voting  was  invalid,  and  (2)  the  stock  in 
both  groups  was  voted  under  a  voting  trust,  and  there- 
fore invalid.    Are  these  contentions  correct! 

EULING  COURT  CASE 

The  Commonwealth  vs.  Pierce,  Volume  104  Penn- 
sylvania State  Reports,  Page  150. 

The  Sharpsville  Railroad  Company  was  a  railroad 
corporation,  incorporated  March  6,  1876,  under  the 
general  incorporating  laws  of  the  state  of  Pennsyl- 
vania. Its  capital  stock  consisted  of  7,000  shares  of 
stock,  all  of  which  had  been  issued  before  January  8, 
1883.  On  that  day,  the  company  held  an  election  for  a 
president  and  six  directors.  It  was  admitted  that 
there  was  no  irregularity  about  the  election,  and  that 
it  was  properly  called,  both  as  to  the  time  and  the 
place.  At  the  election  6,433  shares  of  the  total  7,000 
were  voted  for  directors ;  of  these  3,396  were  cast  for 
Pierce  and  five  others.  The  remaining  3,037  were 
cumulated  and  distributed  among  the  four  petitioners, 
giving  each  4,557  votes.  But,  notwithstanding,  the  re- 
sults here  given.  Pierce  and  his  five  associates  as- 
sumed the  powers  of  directors  and  refused  to  recog- 
nize the  petitioners,  who  received  4,557  votes  each. 
The  latter,  thereupon,  brought  this  proceeding  in  the 
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name  of  the  state  to  have  themselves  declared  the  duly 
elected  directors  of  the  corporation. 

It  was  contended  by  Pierce  and  his  associates  that 
cumulative  voting  was  not  permissible ;  and  that  they 
were,  therefore,  the  duly  elected  directors  of  the  cor- 
poration in  question. 

Mr.  Justice  Gordon  rendered  the  following  opinion : 

**  There  is  no  doubt  but  that  the  relators  or  petit- 
ioners received  the  highest  number  of  votes  cast  for  di- 
rectors at  that  election.  It  is  said,  however,  that  this 
result  was  brought  about  by  the  cumulation  of  the 
votes  of  the  relators  upon  four  out  of  the  six  candid- 
ates proposed  for  election.  But  this  they  certainly 
had  a  right  to  do,  or  we  fail  correctly  to  read  the  con- 
stitution of  1874:  *In  all  elections  for  directors  or 
managers  of  a  corporation,  each  member  or  share- 
holder may  cast  the  whole  number  of  his  votes  for  one 
candidate,  or  distribute  them  upon  two  or  more  can- 
didates, as  he  may  prefer.'  This  section  to  us  seems 
very  plain  and  unambiguous.  If  there  are  six  direc- 
tors to  be  elected,  the  single  shareholder  has  six  votes, 
and  contrary  to  the  old  rule,  he  may  cast  those  votes 
for  a  single  one  of  the  candidate,  or  he  may  distribute 
them  to  two  or  more  of  such  candidates  as  he  may 
think  proper.  He  may  cast  two  ballots  for  each  of 
three  of  the  proposed  directors,  three  for  two,  or  two 
for  one,  and  one  each  for  four  others,  or  finally,  he 
may  cast  one  vote  for  each  of  the  six  candidates.*' 

Judgment  was  held  that  Pierce  and  his  five  associ- 
ates were  not  duly  elected;  but  that  the  four  men  re- 
ceiving 4,557  each  were  entitled  preference  to  the 
board  of  directors  of  the  corporation. 
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BULINa  LAW 
Story  Case  Answei 

Cumulative  voting  in  corporation  affairs  is  a 
method  unknown  to  the  Common  Law,  but  authorized 
in  a  number  of  states  by  statute,  or  in  state  constitu- 
tion as  in  Ohio  and  Pennsylvania.  It  is  designed  to 
allow  the  minority  of  shareholders  to  obtain  repre- 
sentation upon  the  directorate  of  the  corporation.  It 
may  be  illustrated  as  follows :  A  owns  ten  shares  in  a 
corporation  having  five  directors.  Under  the  Common 
Law  he  could  vote  ten  shares  for  each  director  or  fifty 
for  all  of  them.  The  cumulative  vote  enables  him  to 
manipulate  these  fifty  shares  very  much  as  he  likes. 
He  can  vote  fifty  times  for  one  director  or  twenty-five 
times  for  each  of  two,  or  make  any  other  cumulation  as 
he  chooses.  Since,  in  the  Story  Case,  the  corporation 
is  an  Ohio  corporation,  the  cumulative  voting  of  the 
"Weston  group  was  proper,  and  the  three  directors 
elected  by  those  stockholders  are  legally  qualified  un- 
less the  second  contention  of  the  Blair  group  is  an 
effective  one. 

Voting  Trusts :  A  voting  trust  is  an  agreement  be- 
tween stockholders  of  a  corporation  by  which  the 
parties  thereto  surrender  their  voting  power  to  a  com- 
mittee or  other  agent  called  the  trustee.  Sometimes 
the  agreement  is  to  vote  the  stock  through  a  trustee 
in  the  manner  the  majority,  thereto,  shall  direct.  In 
some  jurisdictions,  voting  trust  agreements  are  invalid. 
It  is  said  that  the  power  to  vote  is  inherently  annexed 
to  and  inseparable  from  the  real  ownership  of  each 
share,  and  can  only  be  delegated  by  proxy  with  power 
of  revocation.  The  law  has  so  been  enunciated  in 
North  Carolina,  and  in  Connecuticut.    The  Thepang 
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Voting  Trust  Cases,  Volume  60  Connecticut  Reports 
are  leading  on  this  point.  It  has  been  declared  in  most 
states,  however,  that  the  voting  trust  is  valid,  provided, 
its  purposes  are  proper  and  reasonable.  In  general  it 
may  be  said  that  the  validity  of  these  agreements  de- 
pends upon  the  motives  with  which  they  are  made.  If 
the  attempt  is  to  deal  improperly  with  minority  stock- 
holders, or  if  the  purpose  is  to  obtain  a  monopoly  or 
to  create  a  condition  in  restraint  of  trade,  then  the 
voting  trust  is  void. 

It  should  be  noted  that  a  voting  trust  implies  the 
surrender  of  voting  power.  In  the  Story  Case,  the 
shareholders  of  the  "Weston  group  did  not  surrender 
their  votes.  They  were  merely  requested  to  vote  in 
a  certain  manner.  This  was  not  a  voting  trust,  and, 
therefore,  the  validity  of  such  an  agreement  need  not 
be  tested  here.  Under  the  circumstances,  the  three 
directors  whose  seats  were  contested  are  qualified  to 
act. 


6.    The  Management  of  the  Corporation 

A.    Powers  of  Directors 

STOBY  CASE 

The  Michigan  Lumber  Company  was  a  corporation 
organized  under  the  laws  of  the  state  of  Michigan. 
The  corporation  was  engaged  in  the  business  of  saw- 
ing timber  into  lumber  and  selling  it.  The  stock- 
holders elected  a  board  of  directors,  who  were  author- 
ized by  the  corporate  charter  to  conduct  the  business. 
After  it  had  continued  for  several  years,  the  directors, 
in  a  regular  meeting,  agreed  and  so  voted,  that  the 
corporation   should  dissolve.     The  directors,  there 
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upon,  made  ready  to  effect  the  dissolution.  The  stock- 
holders objected  to  the  dissolution  and  brought  a  bill 
to  have  the  directors  restrained  from  the  plan.  The 
directors  contended  that  they  had  the  power  to  con- 
duct the  business,  and  this  carried  with  it  the  power 
to  settle  affairs  and  to  dissolve  the  corporation.  What 
should  the  decision  of  the  Court  be  under  the  forego- 
ing circumstances? 

BXTLINO  OOUBT  CASE 

Allerton  vs.  the  Chicago  City  Railway  Company, 
Volume  18  Wallace  Reports,  United  States,  Page  233. 

The  Chicago  City  Railway  was  incorporated  by  the 
state  of  Illinois  in  1859;  it  was  authorized  to  con- 
struct, maintain  and  operate  a  street  railway  in  the 
streets  of  the  city  of  Chicago.  The  directors  of  the 
company,  without  consulting  the  stockholders  or  call- 
ing a  meeting  of  them,  resolved  to  increase  the  capital 
stock  of  the  company  from  $1,250,000  to  $1,500,000. 
Allerton,  who  was  a  stockholder  in  the  company  ob- 
jected to  this  increase;  the  directors  did  not  con- 
sider his  objections ;  Allerton,  thereupon,  filed  this  bill, 
asking  that  they  be  enjoined  from  making  the  pro- 
posed increase  in  the  capital  stock  of  the  corporation. 

Allerton  based  his  objection  upon  certain  laws  which 
had  been  passed,  which  forbade  a  corporation  to  in- 
crease its  stock  without  the  consent  of  the  sharehold- 
ers. In  behalf  of  the  corporation,  it  was  contended 
that  these  laws  had  no  application,  because  they  were 
passed  after  the  corporation  was  organized. 

Mr.  Justice  Bradley  made  the  following  obser- 
vations : 

**  Without  attempting  to  decide  the  constitutional 
question,  or  to  give  a  construction  to  the  act  of  the  leg- 
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islature,  we  are  satisfied  that  the  decree  must  be  af- 
firmed on  the  broad  ground  that  a  change  so  organic 
and  fundamental  as  that  of  increasing  the  capital 
stock  of  a  corporation  beyond  the  limit  fixed  by  the 
charter  cannot  be  made  by  the  directors  alone,  unless 
expressly  authorized  thereto.  The  general  power  to 
perform  all  corporate  acts  refers  to  the  ordinary  busi- 
ness transactions  of  the  corporation,  and  does  not  ex- 
tend to  a  reconstruction  of  the  body  itself,  or  to  an  en- 
largement of  its  capital  stock.'' 

The  Court  decided  that  the  directors  should  be  en- 
joined from  proceeding  to  increase  the  capital  stock 
of  the  corporation. 

RULING  LAW 
Story  Case  Answer 

In  a  business  corporation,  the  managing  power  is 
vested  in  a  group  of  men,  elected  by  the  stockholders, 
who  are  known  as,  and  constitute  the  board  of  direc- 
tors. The  charter  of  a  corporation  generally  states 
that  all  power  shall  be  vested  in  this  board  of  trus- 
tees. This  confers  upon  the  board  the  power  to  con- 
duct the  business  in  the  usual  way,  but  it  does  not 
confer  upon  them  the  power  to  dissolve  the  business, 
without  the  consent  of  the  stockholders.  In  the  Story 
Case,  therefore,  the  attempt  of  the  directors  to  dis- 
solve the  corporation  in  the  manner  indicated  was 
wholly  unauthorized  and  illegal.  This  grant  of  power 
in  the  charter  does  not  give  the  board  the  right  to 
change  the  name  of  the  corporation,  to  change  its  lo- 
cation, to  increase  or  decrease  its  capital  stock,  to  in- 
crease or  decrease  the  number  of  directors.  In  short, 
the  directors  cannot  make  any  fundamental  change  in 
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the  corporation,  but  they  must  conduct  the  business  in 
the  usual  way,  or  in  the  way  in  which  they  find  it. 


B.    Corporation  Doing  Business  With  a  Director 
STOBY  CASE 

At  the  annual  meeting  of  the  directors  of  the  Peo- 
ple's Livery  Company,  the  question  of  buying  food- 
stuffs for  their  horses  for  the  following  year  was  con- 
sidered. Mr.  Nance,  a  stockholder  and  director  of  the 
corporation,  was  engaged  in  the  wholesale  grain  busi- 
ness; he  offered  to  sell  grain  to  the  corporation  for 
the  following  year  at  a  certain  price.  This  offer  was 
communicated  to  the  directors  by  Mr.  Olsen,  another 
director.  Mr,  Nance  did  not  attend  the  meeting.  At 
this  meeting,  by  a  vote  of  five  to  three,  the  directors 
accepted  the  grain  as  offered  by  Mr.  Nance.  Mr. 
Nance  delivered  the  grain  to  the  corporation  as  agreed 
upon.  The  corporation  afterwards  refused  to  pay  for 
it.  They  claimed  that  a  director  had  no  right  to  deal 
with  his  corporation,  and,  therefore,  the  sale  was  void. 
What  should  be  the  decision  of  the  Court  under  the 
facts  as  stated? 

BUUNG  OOUBT  CASE 

Twin-Lick  Oil  Company  vs.  Marhury,  Volume  91 
United  States,  Page  587. 

The  Twin-Lick  Oil  Company  was  a  corporation  or- 
ganized under  the  laws  of  the  state  of  West  Virginia ; 
it  was  engaged  in  the  business  of  raising  and  selling 
petroleum.  It  became  very  much  embarrassed  and  bor- 
rowed from  Marbury  the  sum  of  $2,000,  for  which  a 
note  was  given;  to  secure  this  note,  the  corporation 
executed  a  deed  of  trust  of  all  the  corporate  property 
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to  William  Thomas,  as  trustee ;  this  deed  of  trust  gave 
Thomas  the  power  to  sell  the  property  and  pay  the 
debt  in  case  the  corporation  failed  to  do  so.  There- 
after, as  the  corporation  was  unable  to  meet  the  note, 
the  property  was  sold,  and  Marbury  bought  it.  Both 
at  the  time  that  he  loaned  the  money  and  at  the  time 
he  bought  the  property,  Marbury  was  a  stockholder 
and  a  director  in  the  corporation.  Four  years  later, 
the  corporation,  by  its  directors,  brought  this  action 
against  Marbury,  seeking  to  have  him  compelled  to  re- 
convey  the  property  to  the  corporation. 

It  was  contended  in  behalf  of  the  corporation  that 
the  conveyance  to  him  of  the  property  was  absolutely 
void,  because  he  was  a  stockholder  and  director  in  the 
corporation,  at  the  time  he  accepted  the  conveyance; 
and,  as  a  stockholder  and  director,  he  was  unable  to 
purchase  the  property  from  the  corporation. 

Mr.  Justice  Miller,  in  delivering  the  opinion  of  the 
Court,  said  the  following:  **That  a  director  of  a 
joint-stock  corporation  occupies  one  of  those  fiduciary 
relations,  where  his  dealings  with  the  subject  matter 
of  his  trust  or  agency,  and  with  the  beneficiary  or 
party  whose  interest  is  confided  to  his  care,  is  viewed 
with  jealousy  by  the  courts,  and  may  be  set  aside  on 
slight  grounds,  is  a  doctrine  founded  on  the  soundest 
morality,  and  which  has  received  the  clearest  recogni- 
tion in  this  Court  and  in  others.  The  general  doctrine, 
however,  in  regard  to  contracts  of  this  class,  is,  not 
that  they  are  absolutely  void,  but  that  they  are  void- 
able at  the  election  of  the  party  whose  interest  has 
been  so  represented  by  the  party  claiming  under  it. 
We  say,  this  is  the  general  rule;  for  there  may  be 
cases  where  such  contracts  would  be  void  ab  initio;  as 
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where  an  agent  to  sell  buys  of  himself,  and  by  his 
power  of  attorney,  conveys  to  himself  that  which  he 
is  authorized  to  sell.  *  *  •  The  present  case  is  not 
one  of  that  class.  While  it  is  true  that  Marbury,  as 
director  of  the  corporation,  was  bound  by  all  those 
rules  of  conscientious  fairness  which  courts  of  equity 
have  imposed  as  the  guides  for  dealings  in  such  cases, 
it  cannot  be  maintamed  that  any  rule  forbids  one  di- 
rector among  several  from  loaning  money  to  the  cor- 
poration when  the  money  is  needed,  and  the  trans- 
action is  open,  and  otherwise  free  from  blame.  *  *  • 
Such  a  doctrine,  while  it  would  afford  little  protection 
to  the  corporation  against  actual  fraud  or  oppression, 
would  deprive  it  of  the  aid  of  those  most  interested  in 
giving  aid  judiciously,  and  best  qualified  to  judge  of 
the  necessity  of  that  aid,  and  of  the  extent  to  which 
it  may  safely  be  given." 

The  Court  decided  that  the  sale  to  Marbury  was  not 
void,  but  only  voidable;  but,  as  the  corporation  had 
waited  for  four  years,  it  had  lost  its  right  to  avoid  the 
transaction.  Thus,  it  was  held  that  Marbury  was  en- 
titled to  retain  the  property  in  question. 

EUUNG  LAW 
Story  Case  Answer 

The  directors  owe  to  their  corporation  a  high  degree 
of  duty ;  they  bear  to  it  a  fiduciary  relation,  a  relation 
of  trust  and  confidence.  Accordingly,  they  must  be 
very  careful  in  dealing  with  the  corporation  where 
their  interests  and  the  interests  of  the  corporation 
may  come  into  conflict.  Any  contract,  which  a  director 
may  make  with  the  corporation,  in  which  his  presence 
or  his  vote  is  necessary,  is  voidable  at  the  option  of 
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the  corporation.  If  the  director  wishes  to  make  a  con- 
tract with  the  corporation,  he  should  not  attend  the 
meeting  of  the  directors.  He  should  remain  entirely 
without  and  permit  the  other  directors  to  exercise 
their  free  and  independent  judgment  on  the  transac- 
tion. If  he  does  this,  any  such  contract  as  he  may 
make  with  the  corporation,  is  valid  and  cannot  be 
avoided  by  the  corporation.  In  the  Story  Case,  Mr. 
Nance  was  dealing  with  the  corporation;  he  wisely 
remained  away  from  the  corporate  meeting  at  which 
the  transaction  was  consummated.  Under  the  circum- 
stances, the  transaction  is  binding  upon  the  corpora- 
tion. He  is,  therefore,  entitled  to  recover  the  price  of 
the  grain  as  agreed  upon. 
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